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Gentlemen^ 

]>J theJDedication o£ Booksj^iiich 
I?erft)Os {houldJbe chofen >w]ioie 
Studies i^nd Erofeffion agree with 
the.isfature, of the Subjea. To 
pro,'^^ C(fftchfions ia ome Science, by 
the. iJeterogem Principles ■. of .ano- 
ther i^to^makq ^Grammarian Pa-^ 
troij; to a Piece! of. the Mathema- 
tichi\ to: dedicate a Tr^atife of 
X/t?^<c^ to.a Mailer jof Idufi^k \. oc a 
Mat3i?r oiFroBice to a.Man o^Spe"^ 
cuhtion ; would not only be, im- 
A 2 proper 



To the PraSiifers 

propier, but abfurd. You know 
that in the whole Pradice of the 
Law, there is nothing of greater 
Excellency, nor of more frequent 
Ufe, than Trials by Juries. In 
this, our Common Law (and not 
without juft Caufe) values itfelf be- 
yond the Imperial Lawy before the 
Canon Law^ or any other Lcms in 
the World. And feeing the Hopes 
and Life of all the Procefs, the 
Force of the Judgment and the 
Truth, nay, the Right of the Par- 
ties lie in the Trial ; for as one ele- 
gantly fays, ^i non probata at the 
Trial, dicitur veritate ^ jure ca- 
rere ; and indeed the Knowledge 
of all the Law tends to this: For 
without Vidory at the Trial, to 
what Purpofe is the Science of the 
Law f The Judge can give no Sen- 
tence, no Decifion without it, and 
muft give Judgment for that Side 
the Trial goes; therefore I may 
well fay, 'tis the chief Part of 
3 the 



of the LAW* 

the Pradice of the La^w. And 
if fo, to whom (hall I offer 
this Treatife, but to you the Prac- 
tifers? 

I need fay nothing for fmallTra<Sts 
and Treatifes ; the infinite Number 
of them in the Civil. Law (there 
being for every Title a diftind 
Trad) nay the Number of them 
in our Lawy fufiiciently ihcw their 
Vk, 

yoachimus Forbus RingelhergiuSy 
in his Book de Ratione Studii, giving 
Diredions what Books' Students 
ought to carry with them when they 
change Places, and travel from one 
to another, tells us that out of the 
Volumes (by Reafon of their Big- 
nefs not portable) he ufed to tear fe- 
veral Leaves, and take them with 
him in his Journeys ; and fo he faid 
he had ferved the Works of PHnyy 
TulljTy PlatOf Demojlhemt^ Wc. altho' 
/ A3 he 



To the PraSiifers 

he had given great Prices for them ; 
which .juflSli^s the Writing of this 
Treatife, thfe fubjfed Matter thereof 
being of fuch general IHe' in ajil Cir- 
cuits. " " 

When I read the elaborate Books 
Q&. Farinacius deTeflibus^' and"& 
three cxquilite aiid incomparable 
Volumes of Mafcardus de 'Probatio- 
nibus, in the Cafdrian and Pontifical 
Laws, (which Works were fo valu- 
ed and efteemed that they were 
looked upon as new Lights fent 
from Heaven, by the Profeflbrs of 
thofe Laws) I could not but fee the 
Defedt and Want of fuch Books ih 
our Law: For furely they' are as 
ncceflary in the one as in the othen 
And Although I cannot compare riiy 
weak Endeavours with thofe Excel- 
lent and Methbdical Works, theiirs 
being intire, this orAy quafi an A- 
bridgment, fitted for Ufe, not for 
Show: Yet until inore learned and 

judicious 
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jpdicipys pjpficienti iii our %i4t 
, fli^ll ijojJertake the Work, Ithought 
fit to produce mine. 

„Tq co/npare tKis Sort of Trial by 
,^«rj^,5yitli the Triab of other Laws 
,ark4f Copptries, and declare how 
;niU9l^ jand wherein it excels them 
all, ^ftp: Fprtffiue delaudibus, &'c. 
|gti4 tds learned ComfHentatory would 
Jje^likp, the. Arrogance of Limning 
aft^.y^^Z&f, -and requires the 
I|L^Qpgi of a, yohime,- rather than an 
!Ppi(ll,e,,; And confidering my own 
Irifutffii^iencies, I ihall praife it more 
by -faying nothing, than all I can J 
For to fay leis than a Thing de- 
fei^ves,^ would" be^inftead of an En- 
cpmium, a Difparagement. There- 
fore I fhjill content myfelf, only to' 
fay, That Trials in other Laws are 
by Witnefles onlyy privately exami^- 
ne4;, this, by Witnefflbs publickly 
examined and confronted^; ^d by 
yury alfo, and fo corifecjuently the 
A 4 Faa 



To the PraSiifers 

Fad is fettled with the greater Cer- 
tainty of Truth, upon which the 
Uprightnefs of the Judgment de- 
pends. 

It would be well if there were 
lefs Corruption in the returning of 
yuries ; but I think 'tis paralell'd, 
if not exceeded, by that of exami- 
ning Witnefles privately, on whofe 
Depofitions the Trials in other Laws 
confift : And fo there muft be no 
Objeftion againft the Thing. I 
hope an Expedient maybe found out 
to prevent the Corruption in return- 
ingyuries, but I believe it never can 
in the other. 

To fay this Trial by yury is too 
popular in a Monarchy, would be 
a good Objedtion from a Frenchman^ 
but not of any EngUJbman^ who 
lives under the beft tempered Mo- 
narchy, and the beft Sort of Go- 
vernment in the World, to which 

this 
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this Manner o£ Trial is fo proper 
and accommodated, that neither 
the Wifdom of our Anceftors 
could, nor (I may fay) can this 
prefent, nor After-Ages invent a 
better. 

But as the unfkilful Painter 
drew a -Curtain before what he 
^. could not^ exprefs with his Pen- 
P dl, fo muft I veil with Silpnce the 
Excellencies of this celebrated Tri- 
al, which I am not able to deli- 
neate. 

Gentlemen, 

To make an Apology for the 
Stile of a Law-Book, efpecially of 
an Epitome, would be a vain 
Thiag ; Omari res ipfa negat, con- 
tenta doceri\ neither fhall I make 
any Apology for my undertaking 
this Work : If *twas better per- 
formed, yet Momus would ,be 
carping; and if it was worfe, it 

would 
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Wolfld be good erioiigh for luni, 
who ' cannot, or will riot do. it 
Bctler: Be it wHat it wilL your 
'kfnd ^bceptibh will abuhaaiidy 
iatisfy 
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FIRST EDITION. 

THE Philofophcr could not fee a 
Man unlefs he heard him fpeak; 
'Loquere ut viaeam. Speech is the 
Index of the l^ind, and the Mind oply dif- 
criminates the Maq. For althpugh an Ideof,^ 
wBo'nath but the Sh^pe of a Man, may 
with. Silence fo hide hi? Foljy, that Stran- 
gers* to his Manners cannot difcern him 
from a Sophiftcr : Yer, dqubtlefs, Sileqce 
is 'the gre%tfft Enemy, to Lea^^ning^ the 
Grave" wherpin Oblivion buries the t^arts 
and KnowkdgQ^of the bravfft Spirit?* 

Where 
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The PREFACE. 

Eiftot.fadl. ^ Wherefore learned Saluji, from this takes 
Printepi. his Exordiumi Omnes homines qui fefefiu^ 
dent praftare cateris animalibus^ fumma 
ope niti decet^ ne vitam Jilentio tranfeant^ 
veluti pecora : Thofe Men who would ex- 
cel Beafts, (hould labour that their Lives 
might not pais in fuch Silence as Beafts do. 
It leems he deemed that Man little fuperior 
to a Bead, who adted nothing to prolong 
his Memory: For this he held to be the 
Duty of every Man, faying, %^ mibi rec-- 
tius ejje videtur^ ingenii quam virium opi^ 
bus gloriam queerer e ; & quoniam vita ipja^ 
qua fruimur^ brevis eji^ memoriam nojiri 
quam maxime longam efficere : In my Opi- 
nion, it is far better to acquire Glory by 
the Riches of Wit, than Strength j and 
becaufe our Lives are (hort of themfelves, 
we (hould endeavour by Ingenuity to eter- 
nize their Memory. 

NuliaiBit And to efFedl this Nulla dies abeat^ quin 

fine Uma. Unea duSta fuperjit : No Day fhould pais 
over our Heads, wherein we (hould not 
afl: fomc memorable exploit : Men (hould 
not live like Snails^ never ftirririg out of 
their Houfes ; but be active (I mean not 
Bufy-Bodies in other Mens Matters, but) 
in their own Callings, of which the wife ' 
Cato tells us, Every Man Jhould give a rea* 
fonable Account: And if we believe the fa- 
mous 
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mous Seneca^ Nihil eft turpius quam grandis 
natufenexy qui nullum habet vitafua or- 
gumentumy quo diu Je vixijfe dicat prater 
ai^tem : Nothing is more unworthy than 
an old Man, who has nothing to (hew for 
his Antiquity but a grey Beard; whofe 
Soul ferved only as Salt to keep his Body 
fweet J and is no fooner Dead, than for-, 
gotten, long before he is half rotten : Yet 
who is fo apt to deride the Endeavours of 
other Men, as this ancient Ignoramus, 
whofe Wrinkles in his F^ce, worn-out 
Looks, and many Years, fway more with 
the vulgar People, than all the Arguments 
of Law or Reafon ? Had Seneca b^n fucb 
a filent Momus^ the World would never 
have been bleft with his fo learned Works. 
And doubtlefs Writing Books is needfpl in 
no Science more than in the Law. For 
without Books, how would the Lawyers 
do for Arguments at the Bar, or Refolu- 
tions at their Chambers ; whence the Ora- 
cle, Sir Edward Coke, pronounces this, 
Omnes debere Jurifprudentia libris compo-^ 
nendis animum adjicere : That all Men 
ought to addi£t themfelves to the compofing 
Books of Law; fome to the Reporting of 
the Judgments and Rcfolutibns of the 
Judges, who are Lex Loquensy and fome 
to the colledling of tbofe Cafes and Re- 
foliitions, methodizing and fitting them 
for ibme particular Purpofe, as Littleton, 

Staundford^ 
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Stdundford, Fkzberbert/O^mpio^^^ 
kinSy Fificb^ &c. And indeed; moft of 
the Law^ Books extant, if hot all, (fctting 
afide the Reports) arc nothing elfe but 
Colleaiohs out of others" This 1 fpcak,, 
not in Derogation of them in the, Icaft j 
for as 'tis equally, if not more laborious, 
fo 'tis full as glorious, judicioufly to cull 
autheiitick Cafes out ' of the Volumes of 
the Law, (where fo many are no Law) 
and nghtftilly place them in a particular 
Treatife, as 'tis to report theVjudgrnents 
and Refolutions from the Mouth of the 
Court; for the Reporter is buttlie Court's 
Secretary, znd' Cokeys Infiituies merit, as 
much as his Reports ; and .^'s Tables, 
Fitzherbeft and Bre>o)Ps* Abridgments, arc 
as ufeful as the Yea'r-BooHs themlelvcs, of 
which Kind of CoUe&ions, one elegatitly 
thus breaks out, Sluo quidembeheficio^baud 
fcio^ an aliud aiit legum Candidatis magis 
gratuml aut Reipublica magis commdum^ 
aut divini bonorts illuftraiioni magis idone-' 
um^ vel cogitando quidem confequi qtiifquam 
potefit. Than which Benefit I know not 
whether any Man can ever imagine anor 
ther,' cither tb Lawyers more grateful, <^r 
to the Commonwealth m^re profitable, or 
for the Illuftration of Diving Honour more 
fit^ ' For Vuh the leaft Labpur, a fmajl 
Priced and little Time, they prefenf you^ , 
with* thofe RcfoWtibns and Judgments 

which 
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which lie fcatter'd in the volamiqous Boqk$ . , 
pf the Law: ; which would othevYflfe^ cpft , j 
much Time, Pains and Charges to find out. 
The Thoughts of which ^ Poblick. Good 
firift gave Life to thefc Enjaeay;ours .of 
mine: Not that any one fhould. in the., 
ieaft imagine, that I am fo guilty pf yairx . , 
Oftentation, as to believe that my^Pjirts pr . 
Abilities can perform any Th^ng in thi$ 
Kirjd like other Men, : No, Ipfe mihi ,nunr : 
quam Judice me placui. I could never yet .. 
pleafe myfelf with my own Lal?ours, much 
lefs. are they worthy to pleafe other? ; hand 
equidem tali me dignor Honqre. . Hovyever, . 
when I cpnfider, that no Mafl, Jhath yet. ., 
written particularly concerning this Subr . 
jeft, and of what general Ufe itjsj ;I doijbt 5.» 
not but that this Trealife will receive » fa- , 
vourable Gonftrudlion from moft Men, and 
a plaufible Acceptation froin others. 

The Ufe, of it is in a Manner Epi4eipi- The Ufe of 
cal; fince moft Men?, Lives and E(l%te$*^^^- 
are fubje<il to that T'^ial per Pais hcpe de- 
monftrat^d; but in particular t^e Pradji- , , 
fers at Law' (efpec|ally Qr^;^/V.^Wfi7/y^>. . 
uittornieSy Solicitors yper/^yfyc.yz^ a,U > 
yurors (for whofe Diredjdon it js pf fingu- ., 
lar Ufe) are chiefly cpnceriied herein.^ But r: , 
I will not hang a Bufh out, to ipvit^ and i 
prepoffcfs your Judgments, VincaitTJtilitas. 
^he^Profijf which every ingcnioi|s Reader 
4 ^ fhall 
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(hall gather out of it, will fpeak more for 
it than the bed Eulogical Preface. 

And for my own Part, I profefs my fclf 
to be Phnlomathes^ but not Polymathes. 
And notwitbftanding the hard-favoured 
Objeclions which fome Men caft upon i^^ 
I really think the Study of the Law to be 
the moft^ pleafant Study in the World. 
And he which dclighteth in the Study of 
any other Art or Science, muft confcquent- 
ly be delighted with this. For the Know- 
ledge of the Law, as Doderidge faith, is 
moil truly filled, Rerum Divinarum huma^ 
naruntque Jcientia^ and worthily imputed 
tb be the Science of Sciences^ for therein 
lies hid the Knowledge of every other 
Learned Science. 

So that he which gives himfelf to the 
Study of Divinity, may here fill himfelf 
with holy and pious Principles of Divine 
Laws : For, Lex eft fanSlio fanSta^ jubens 
honejia, & prohibens contraria-, fanSfum 
etenim epartet ejje quod fanBum definitum : 
The Law is a holy Sandtion or Decree, 
commanding Things that be honcft, and 
forbidding the Contraries: Now the Thing 
muft needs be holy, which by Definition 
IS determined to be holy. . So that in this 
Refpedl:, faith Fortefcue^ Men may well 
call Lawyers Sacerdoies^ that is. Givers 

or 
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or Teachers of Holy Things. For the 
Laws being Holy, it follows that the Mi- 
niflers and Setters forth of them muil be 
Givers of Holy Things ; and ib by In- 
terpretation doth Sacerdos fignify; and 
doobtlefs, he which duly confiders thofe 
Rules of n^eologyy which lie fcattered 
throughout the whole Body of the Law, 
ihuft needs conclude our Laws to be 
Commentaries upon the Old and New Te- 
ilament; and do fo much bear the Image 
Legis Divina^ that they may well be at- 
tributed to the Mod High. 
* 
The Rules pf Grammar^ Philofopby Na-- 
turaly Political^ Oeconomick and Moral-, as 
, alfo the Grounds of LogiCy and of other 
Arts and Sciences, fo much abound in our 
Books, that the very Reading of the Law 
will make a Man Majier of thofe Sciences. 
' And fincc Rhetorick is Ars ornate dicen^ 
diy and confifteth of thofe two Parts Elo^ 
cution and Pronunciation ^ How can wc 
read in our Law Books thofe learned Ar- 
guments, elegant Speeches and Judgments, 
pronounced with fiich Eloquence and £- 
legance* of Words and Matter, and not 
conclude. That Rhetorick is the Glory and 
Grace of a Lawyer ? Though fome (not 
gifted that Way) would perfwade us that 
the Law hath little Relation to it. 
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If any Man be dd^ghtcd in hiftoty, let 
him read the Books of Law, which are 
nothing clfe but Annafe and Chronklcs of 
Things done and adbcd from Year toYear, in 
wiiich every CjiIc prcfcnts yon with a petit 
Hiftory; and if Variety of Matter doth 
moft dtlight the Reader, doubtlefs^ the 
reading of thpfe Cafes, {which differ, like 
Men's Faces) tho' like the Stars in Num- 
ber, is the mo^ pleafant Rcaditig in the 
• World. 

I thought to have expatiated myfelf in 
this Eulogical Commendation of the Study 
of the Law; but when I consider the 
Glory of the Thing itfdf, I think it but 
in, vain to light the Sun with Candles; 
and as no Arguments will pcrfwade one 
to love againft Nature ; fo he, whom the 
ExceHcDcy of the Law itfelf catmot invite 
to ftudy it, will never be forced lo it 
with the Fift of Logic, or other perfwa- 
. fion : Wherefore 'tis now Time to expofe 
' myfetf to the Cenfure of the Reader, who 
always jnd^s according to his Capaciaty 
or AffcAion ; for which Caufe, if I were 
to <:hufe my Readers, I could wifli with 
Caius LuciliuSy ^lod ea qua fi^ibo^ neque 
ab indoStiffimis^ neque a doBiDmis iegf\ 
quod aiteri nihil inteiligerent^ alteri plus 
Jortajfe^ quam ipfe de Je : That this Trea- 

tife 



\ 
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tife might not be read of the moft learn- 
ed, nor of thofe who are not learned at 
all, becaufe ihcfe uriderftand nothing, and 
the others more perhaps than myfelf. 

However, I put this Requeft to all, Ut^raaon^Uh. 

.Jiquidfuperfluum^ vel perperam pofitum in^^^'^* 
hoc opere intervenerit^ illud corrigant ^ 
emendent^ vel conniventibus oculis pertran^ 

feant : Cum omnia habere in memoria^ & 
in nullo peccare^ divinum Jit potius quam 
humanum : That if any Thing be fuper- 
fluous, and placed amifs in this Work, that 
they will cither correfl: and amend it, or 
without Carping connive at it ; fincc to 
remember to do all Things right, and no- 
thing amifs, is rather the Part of God than 
Man: Wherefore, let him which never 
offended, caft the firft Stone. 
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Juries. 239 

CHAP. XIL 

Btm the Jury ought to demean tbemfelves wbilfi , 
they confider of their Verdict ; when they may 
eat and drink, wbtn not •, what MifdemcMor 
of theirs will make the VerdiSi void : Evi- 
dence given them when they are g^ne from the 
Bar, fpoils their VerdiSf : For what the Court 

. may fine them, and where the Jujlices may 
carry them in Carts, * till thy agree of their 
VerdiEl$. An Amerciament affeered by the 
Jury. 247 
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C H A P. I. 

^be Derivation of the Word. Jury.. The 
Definition^ Antiquity and. Excellency ' - 
of Juries. I • : 

JURT. (Jurata^ cometh of the French Word vwe cap. 12* 
Jurer^ i. e. Jurare\ and fignifieth m Law, juries, 
thofe twelve Men who are (worn Judges 
in Matters ^f FaS^ evidenced by Witneflfes, 
and debated before them : I call them Judges^ 
becaufe, as 'tis the Property of the Courts jus 
dicere\ foJt is in the Power of the Jury to de- 
termine the FuSl^ upoiL an Evidence Pro and 
C(?». according to thofe common Adages^ Ad- 
quajiionem Juris refpondent Judices ; Ad qua^ 
fiionem FaSi refpondent Juratores : And as the 
Judgment of the Court ought to be guided by 
the Law, fo is the Verdi£l of the Jury by the 
Evidence. They of the Jury are called Jura- Vide cap. i % 
t^resy Jurors, ajurando, as in ancient Laws So- '^* 

cramentaks, a SacrametUo prafiando. 

I need not here divide,, and (hew the Diffc- The Antiqui- 
rcnces of Juries, nor. the feveral Sorts, they f^ ^^ ExccU 
beiftg fo well known, viz. The Grandjury,^^^''^^'^' 
or Great hqueji^,md Petty Jury, or Jury .of 

Vol. 1/ B Vfe 
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Life and Deaths in Criminal Caufesv and in 
Civil Caufcs the /(ffize Jury •, Inqueft of Office^ 
by. fome called Inqueft of Jury^ and Inqueft of 
Office. Something concerning each of thefe, 
will incidentiy be fpoken of in what^ follows. 
A3 to the Excellency of Juries^ k appears from 
their Antiquity. 

Sir Henry Spelmafij verb, (Inquafiio) fays. Trial 
hy Juries was u&d in England^ Nmnanis nofh 
dum ingreffis^ Leg. Ed. Confeff. ca. 38. Poflea 
inquijifjei Jujlitia^ i. e. {Jujiitiarius) per Laga- 
tnannosy u c. (legates homines) iS per meliores bo^ 
mines de Burgo^ vel de Vilkj vel de Hundredo^ 
ubi manjiffel Emptor j iSc. 

For as to the Trial by twelve Men, though 
Mr, Daniel and Pofydore Virgil deny it to be 
older than the Conqueft, and the latter fays, 
there is no Religion in if, but in the Number ; 
yet he (lands fairly corrcdcd by that excellent 
and learned Antiquary, Mr. Camden^ p, 153. 
who ^ fays. Whereas Polydore Virgil writetb^ 
T^W William the Conqueror firft brought in the 
7rial by twelve^ Men^ there is nothing more nn- 
true^ far it is mcft certain and apparent by the 
Laws of Ethclred, ^t it was m Ufe marry Tears 
before^ &c. And whereas Lamb. verb. {Centu^ 
ria) fays. In Jingulis Centuriis Comitia funto^ 
atque libera Conditionis viri duodeniy state fu^ 
ferioresy una cum Prapofito Sacra tenentes jurenta^ 
'fe adeo virum aliquem innocentem baud damnatu^ 
ros^ fontemve abfottituros^ he refers to the Laws 
of Ethelred, chap. 4. cited by the learned Spel^ 
man^ verb. (Jurata.) 

And ro the fame doth my Lord Coke refer 
Com. fuper Lit. 155. and Preface! to his third 
and eighth Report* And as to the Religion in 
the Number of twelve^ my Lord Coke gives 

Inftances 
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Inftances uhi fupra^ and Sir Htnry Spehnan^ in 
verb. {Jurata) fupra^ makes Addition thereto. 

So chat 1 n)ay truely fay, Triah by Juries 
have been ufed in this Nation Time cue of 
Mind, aiid were contemporary and coeval with 
the firft Civil Government thereof, and Admi- 
niftration of Jufticc ; for amongft the firft In* . 
habitanfs, the Britaius^ the Preebslders were ufed 
in all trials. 

And Trial by Juries was (as you fee prafti- 
fed by the Saxons) continued by the Normans^ 
hxiA confirmed by Magna Cbarta\ and was ever 
fo efteemed and prized in this Ifland, that no 
Conqueft, no Change of Governn^ent ever pre- * 
vailed to alter it. 

*Tis true. Trials by Juries before the Time 
of //, 2. were not fo frequent, becaufe Sada or 
Purgationesj OrdaHay Trials by hot Iron, hoc 
Water, cold Water, Duels, and other fuper- 
ftitious Ways were then in Ufe; but Trials by 
Juries were herein the Saxons Time, and were 
found here, and not brought in by fVilliam the 
Conqueror from Normandy \ nay, rather Icttlcd 
by Edward the Confejfor in Normandy^ where he 
a long Time was, and taught many Laws, as 
you may fee in the Book of the Cuftoms of 'Nor^ 
mandy. 

Glamjilj Hb. 2. cap. y. fays. Ex ^equitate au^ 
tern maxima prodita efi legdlis ifia inftitutio^ 
fpeaking of thcfe Trials in Oppofition to Duels, 

Their general Ufe (being the only Triers of The Ufc of 
Chofes in fait^ almoft in all Courts through- J""^^. 
out England) fpeaks them a pnblick Good. To 
be tried by one's Peers is the grcateft Privilege 
a Subje(3: can wifh for 5 and fo excellent is the 
Conftitution of the Government of this King- 
- B 2 dom. 
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dom, that no Subjeft (hall be tried but by his 
Peers. The Lords by theirs, the Commons 
by theirs ; which is the Fortrefs and Bulwark 
of their Lives, Liberties and Eftates: And if 
the Good of the Subje6t be the Good of the 
King, as mod certainly it is, then thofe are 
Enemies to the Good of the King and State, who 
attempt to alter or invade this fundamental Prin- 
ciple, in the Adroiniftration of the Juftice of 
this Realm, by which the King's Prerogative 
has f]ouri(hed, and the juft Liberties of the Peo- 
ple have been fecured fo many Ages. 

And what Anfwer (hall I make to the Princes» 
vebementer admirer^ (videlicet^ Wherefore . arc 
not Juries ufcd in other CounirieSj if they arc 
fo good?^ but that of Fortefcue the Learned, 
who bed could tell, fcil That other Countries . 
c?in fcarce produce one Jury fo well accom- 
plifh'd with Wealth and Ingeny^ as one County^ 
nay, one Hundred can in England. 

But not to dwell in the rorch^ I will addrefs 
myfelf to the Gravity of the Law^ where you 
muft not fo much exped the Flajh of Rbetorick^ 
as the Light of Reafon\ no, the Law knows 
beft how to exprefs herfclf in her own ^erms \ 
wherefore all other Sciences muft le|irn, with 
Reverence, to keep their Diftance, and (^ 
the Golden Finch fings) be glad to have their 
Sj>arh raked up in her JJhei. 

And fince an Iffue is previous j and the Mat- 
ter of a Trial, I fhall firft give you the De- ' 
fcription thereof, and <hen touch upon the fc- 
veral Trials allowed by the Law, for the Dif- 
cufllon of the Truth, 
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Of an IJfuey and divers Sorts of Trials 
thereof \ and when a Trial {hall be by a 
yury^ and when not; when by Certif-- 
cate^ when by the Spiritual LaWy when 
by Battel^ and when by an Almanack-^ 
when Ifjue Jhall be firfi tried per Paisj^ 
what jhall be tried by the Court; and 
what by Examination of the Attorney^ 
Sherijff, &c. 

ISSUE, (Emus) faith Coke, is a fmgle, ' l^nft. f. 1 1^ 
certain and material Point, iffuing out of^T^'^^j?"^ 
thf- Allegations and Pleas of the Plaintiff ^tt6lZZx7fl^^^ 
Defendant^ confifting regularly upon an AfRr* cvel per patri*- 
mative and Negative, ^o be tried by ivitht am^ njel per 
Men: And it is two- fold, yr//. either fpecial, 7«^^'^^^ ^^'- 
as wher^ the (pecial Matter is pleaded; or ge- ^l^^/--^ 
ncral, as in Trcfpafs, Not Gutlty : In Aflize, 
Nul torij Nuldiffeijirtj &c. And as an Iffue 
natural cometh of two fevcral Perfons, fo an, 
Iffue legal iffucth out of two fcveral Allegations 
ofadverfc Parties. 

Iffuc^s are join'd upon an Affirmative and 
Negative, and being taken generally it refers to^ 
the Count and not to the Writ ; and when all 
is confefs'd and avoided, it cannot be takch 
upon the Time. 

special Tffues are to be taken in one mate- 
rial Point, which may be beft underftood and*- 
tried. ' / . 

No Iflue can be taken after a Judgment quod v- 
eai indefme die ; it may be well taken upon a ^ . 

B3 Pre- 
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PrefcriptioHy but not upon a Pojfeffion onfy, Vin. 
'Trial 58. 

Two Negatives fhall not be foffcr'd, nor two 
Affirmatives unlcfs the Iflue cannot othcrwife 
be tried •, but where a Negative goes before and 
an AfErmative follows, the liTue is perfe(ft et 
e con. 

It cannot be taken upon a Negative pregnant 
which implies other fufficienc Matter, but upon 
that which is (ingie and fimple. 

An Iffue join'd upon zxiab/quehoc^ t?r. ought 
to have an Affirmative after it, and fome IflTues 
arc good upon Matter affirmed and denied, tho* 
not exprefs'd in precife Words; nor is an Af- 
firmative and a Negative always requifite to the 
forming of an Iflue, as in the Cafe of Partes 
finis nihil babuerunt. 

General Iffkes are always in the Negative^ and 
contrived in fuch Words as not to deny the 
whole Fad: in the Count. 

Special I£ues are, where Matter Special is 
alledged in defence, and both Parties there- 
upon join Iflue, or in Demurrer. Fin. uiifupra 

Where the Defence confifts in Matter of 
LaWy the Defendant may pkad Specially, but 
where it is purely of Fail he nmfi plead the 
general Iflue ; and where a Man hath not any 
Colour, the general IflTue is to.be taken. 

Some Negative Pleas are Iflfues of themfelves, 
whereto neither Plaintiff or Defendant can 
reply, otherwife than by a Similiter^ and % 
Demurrer is an Iflue in Law to be tried by the 
pourt, and Iflucs ought to be joined' upon 
what is mofl: material in the Pleadings, and he 
who pleads th^ firft: Negative concludes the 
Iflue i but if the Defendant pkad in the Ne- 
gative 
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gative to the Writ^ the PlaintiflF (hall reply in 
the AfErmative and conclude the Iffue. ibm. . 

And to give you likewife his Definition of TriaLsi Inft. 
Triah it i3 to find out, by due Examination* ^H- b. 
the Truth of the Point in Iffue, or Queftion 
between the Parties, whereupon Judgment may 
be given: And as the Queftion between the ^^'^'^ Tliat v- 
Parties is two-fold, fo is the Trial thereof; for "P°"^ ^^* 
either it x^^quaftio^juris^ (and that (ball be tried pa^t^^^nd If. 
by the Judges^ either upon a Demurrer, Spe- fue to Part, 
ciai Verdidl or Exception : For, Cuilibei infua though it is 
ar^e periio eft credendum^ ^ quod quifque no- *^^ ^^ ^^Y 
verity in bocfe exerceat^y or it is quaftio^aSii : And ment7pon^he 
»the Trial of tKe Fa6l is in divers Sorts ; ^'\xii^ qua^ftio jurh 
chiefly, and moft commorrfy, by a Jnry offirft, yet the 
tv^elve Men, (of which Kind of Trial my De- ^o"" ^^^y try 
f5gn is principally to treat in this Book.; ' . }i^n^^f ,, 
tbdr DiTcrctkin. i /»/?. 72, 125. Latch 4. Rol\ Tit.Tfw/j, 626, 723, 

For by twelve Men are Matters of Fad (for Proceedings 
the moft part) tried with us in England^ in^^'^*^ 
Caufes both Criminal and Civil; in Caufes Civil, 
after both Fifties have faid what they can ontf 
^gainft another in Pleading ; if there arile a 
Queftion about any Matter of Fad, it is refer- 
red to twelve indifferent Men, to be impanel- 
led by the Sheriff; and as they bring in their 
VerdiSs .fo Judgment pafleth. And this the 
Judge is to declare as the Law is upon the Fact 
found : Fof the Judge faith, the Jury finds thus, 
aad then the Law is thus, and fo we judge. 
For the Law arifes upon the Faft. 

tor Criminal Caufes the Courfe is thus: At Proccediegs 
the Ktn^s Bench for MidMefex^ and at the great ^'J Q»minai 
and general 4IFz€Sy and at the general Sejfions of^^^^^^ 
B 4 the 
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the Teace^ there is one Jury^ called the Grani 
J^U'i which confifts commonly of twenty-four 
fubftantial Men, oat of one or more Hundreds 
within the County, returned by the Sheriffs and 
they are to confider of all Bills of Indiftment 
prefentcd to them, which they either approve 
of, by writing from Bill, or difapprove, by 
writing upon them not found; and thofc which 
they approve of, are to be tried by another 
Jury called the Peiii Jury. Or the Grand Jury 
may charge any Pcrfon, upon their own Pre^ 
fentment^ which will be of the Force of an In- 
diftment; and the Party charged may traverfe 
the Offence, and bring it to be tried by a Petit 

Some leflcr Matters in thefe Courts are pro- 
ceeded upon without Jury^ and fomc Things 
are removed by Certiorari into higher Courts, 
and then muft be tried there ; and that Thing, 
to which there is a Traverfe put in, muft be 
tried and ended by a Petit Jury^ which (for 
the moft part) in all Civil and Criminal Caufcs 
are but twelve Men, which ought to be Free 
Men, not Villains or Aliens, and lawful Men 
not outlawed, and alfo Men of Worth and Ho- 
ncfty. 

But bccaufe it is neceflary to be known, that 

there arc many Ways allowed by the Common 

Law to try Matters of Fad, befides this by 

t Inft. 74. Juries^ I will here repeat fomc of them : And 

for this, firft hear the Oracle^ who tells you, 

that he had read of fi^ Kinds of Certificates 2iU 

lowed for trials by the Common Law. 

•Trials by I. The doing of Service by him that hold- 

Certificaie; ^th by Efcuage in Scotland^ was to be tried by 

the King^s Marfbal of the Army, Per fon Cer^ 

' tificat^ 
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iificate en efcripi foutb fon feal que ferra mis a 
Juftices^ faith Littleton. , ^ 

2. If it be alledged in Avoidance of an Out- 
lawry, that the Defendant was in Prifon at 
BourdeauXj in the Service of the Maypr of 
Bourdeaux^ it fhall be tried by the Certificate 
of the Mayor of Bourdeaux. Note ; This was 
when Bourdeaux was Parcel of the Dominions 
of the King of England. Rol Tit. Trials f. 

583- ... 

.3. For Matters within the Realm, the Cu- 

ftom of London Ihall be certified by^ jhe Mayor 

and Aldermen^ by the Mouth of the Recorder. 

Vide apres 14.* 

4. By the Certificate of the Sheriffs upon a 

Writ to him direfted, in Cafe of Privilege, if 

one be a Citizen or Foreigner. 

* 5. Trial of Records by Certificate of the 

Judges^ in whofe Cuftody they are by Law. 

All thefe be in Temporal Caufes. 

6. In Caufes Ecclefiaftical, as Loyalty of 
Marriage, general Baftardy, F^:'commengement, 
Profcflion; Thefe and the like, are regularly 
to be tried by the Certificate of the Ordinary. 
Vide apres 13. 

If. the Defendant claim his Privilege as a Scho- 
lar of the Univerficy of Oxon^ of fuch a Col- 
lege or Hall: This fliall not be tried by Certifi- 
cate^ but per Pais, Rol Tit. Trials 583. N. i. 

Concerning Certificates 6f Spiritual Perfons, 
vide Rol. ibid. 591,592. 

7. A Record fliall be tried by the Record Records, 
itfclf, and noc/)<?r P^/V. (a) But Matter of Faft ' 

(a) A Matter of Record before the Juftices jfhall not be 
pat in Trial per Pais, whether it be fo as the Record 
proves, or not j but it fhall be tried by the Record itfclf, 

^ con- 
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concerning a Recprd is triable by a Jury ; as 
whether a Plaint, &c. was levied according to 
Mixt with the Cuftoni ; and non profecutus eft ullum breve^ 
^•^ is triable by the Country. Hob. 244. Hutt. 

20. So if a Statute hath two Seals, or buc 
one, I Leen. 229. 2 Cro. 375. i /i'j/?. 125. b. 
So in a P^r qua fervittay if the Tenant yiyj, /itf/ 
i&^ did not hold of ihe Conufor the Day of the 
Note levied^ this (hall be tried per Pais. Vin. 
Abr. Tit. Trial g. pL 3. cites 11 f/. 4. 72.^. 
k- In Efcape upon a Cd'p/ returned, Ne w!fues in 
fin gar4 (hall be tried per Record \ but upon a 
Capias not returned, the Prifal (hall be tried 
per Pais. So (hall an Aflion brought by Covin^ 
for the Covin is not of Record. In Scire Facias 
by the King, to have Execution of a Judgment 
in ^are Impedit^ if the Defendant pleads, that 
after the Recovery the King prcfented thereto, 
and fo Judgment executed \ and the Iflfue is^ 
Whether the King prefent by Caufe of the 
Judgment, or by Caufe of a Voidancc after 
the Death of J, S. who was prefcnted by a 
Stranger after the Voidance upon which the 
King had Judgment ; this (hall be tried per 
PaiSj and not by Record, though it was faid, 
that it is of Record in Chancery for what Caufe 
the King prcfented. Vin. Abr. Tit. Trial 10. 
pi. II. And for this Reafon, in pleading of 
Letters Patent the Place need not be alledged 
where the Letters Patent were made, becaufc the 
"Defendant cannot plead Nul tiel Record^ but mud 
plead Non concejftt^ and thcjt the Jury (hall come 
from the Place where tne Lands lie. Vide L 
6./. 15. I Inft. 117, 260. Ph. Com. 231. 
% But upon a Non eft faSium pleaded to a Deed^ 
Deed. there muft be a Place alledged where the Deed 

was made, becaufc (though the Deed^ as to the 
.1 Matter 



Ch. 2. feverd ^orts ofTriah thereof. i % 

Matter of Law, be triable by the Court, yet) 
the Sealing and Delivery thereof, and other 
Matters of Fad, muft be tried by the Jury ; 
fo that in this Cafe of a Deed^ there is a Trial 
per Pais J and by the Court, i Inji. f. 35. 
Vide apres 15. 

The Iflue upon an Indiftmenr, or Acquittal !^^*^ ^^"^ 

^thereupon, it (hall be tried by the Record. ^^J^^^^ 
Vin. AifT. Tit. ^rial 9. foU 2. cites 20 H. 6. 
10. ^. If the Iffue be upcn an Allowance of a 
ProteSion in banco^ it Ihall be tried by the 

• Record. Vin. Abr. Tit. Trialg. pi. 4. cites 20 
H. 6. 10, ^. In Debt s^ainft the Warden of > 

V the Fleet for an efcape, if the iffue was where 
he was impriibned upon the Execution, or for 
other Caufe, it (hall be tried by the Record. 
Ibid. p. 6. If a Man juftifies an Imprifonment) 

^ becaufe he is a Juftice of the Peace ^ this Mat- 
ter (liall be tried by the Record, and not per 
Pais. Fin. Abr, 10. pL 9. In debt upon an 
f fcape againft the Mayor of the Staple for fuf- 
fering J. 5. in Execution on a Statute Staple, 
to go at large, if Defendant fays that he was 
not in Prifon upon the Execution, but upon a 
Plai^it there; this Iffue (hall be ixxtdipcr Pais\ 
becaufe the Defendant is to certify the Record, 
if he fhall be tried by it, which is not reafon- 
able in his own Caufe; for perad venture he will 
certify it falQy. If the Iffue be whether a fup- 
pofed Statute Merchant be true or forged, it 
ihall be tried by the Record where it was ac- 
knowledged, if the Mayor who took it be alive, 
though he be out of the OfBce now 5 for it is 

,a Matter of Record. 17 £. 3. 39. ^. So if the 
Mayor be dead ; for it continues a Record tri- 
able. Contra ij E. '^. 49. b. Fin. dbr. Tit- 

Trial 
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Trial lo. Whether a Place be within the Li- 
- gcance of the King of England or in Scotland. 
A Fine fur Relea/e rendering his Body in Dif- 
chargc of his Bail, (hall be tried by the Record. 
Rol Tit. Trials 574. The Time of inrolling 
Letters Patent ftiall be tried per Pais. Co. Lib. 
A.yi. 9«. 7. 2. ' 
Office rafiog Seijin of an Office in any Court, or rafing a 
a, Record. Record in any Court, by the Filazers and At- 
torneys of the Court. 
Peerr. 8. A Peer of the Realm^ i. e. a Lord of the 

ThcLord^ Parliament^ fhall upon an Indiftment of Trea- 
""X^tobT^ fon OT Felony, Mifprifion of Treafon, and Mif- 
unw^elled^ prifion of Felony, be tried by his P^^rj, . wirh- 
totryMifde- o^t Oath. I H. 4. 2. But in Appeal at the 
meanors. \ Suit of the Party, he (hall be tried per probos 
fc? legales homines Juratores. 16 £. 4. 6. G?f. 
becaulc that is not the King's Suit, but the Par- 
ty's, Vide lib, 9. 3 1. Le cafe del Abbot de Strata 
12 Rep. 93. Marcella. And in a Pramunire^ his Trial fhall 
Lamb. Inll. f. be ^er' Pais. Bulft. i Part, 198. Dutche(res, 
3faft. xo. C^un^^flcs or BaronefTcs, although married, 
(hall be tried as Peers of the Realm are; but 
fo (hall not Bi (hops and Abbots. Stam, 153. 
20 H. 6. 9. 2 hjl, 48, 49, 50, 156. b. 294. 
2 Inft, 30. But Bi(hops (hall be tried by the 
Peers in Parliament. 

9. Always when Reafonablenefs is in queftion, 
it ftall be determined by the Court in which the 
- ^ Action dependerh ; fo (hall the Expofitions of 
Statutes, and the Maxims 2iT\d .General Cujioms 
of the Realm, but it is otherwife of particular 
Cuftoms, for they (hall be tried per Pais. Vin. 
. Trial, 22. 

Nothing the Judges of Record do,^ as Judges^ 
^ ftall be tried by the Country. Idem 23. 
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V The Cuftoms and Ufagcs of every Court Coftoms of 
ftiall be tried by the Judges of the fame Court, ^^^^^ ^^• 
if they are pleaded in the fame Court, ibid. T^^^J^ 
and many other Things are tried by the Judges; 
as the Reafotiablenefs of a Fine of aa Offender, 
or upon Surrender of a Copyhold Eftatc; and 
fo it is of Cuftoms, Services, and alfo of the 
Time that a Tenant at Will fhall have to carry 
away his Goods ; and thefe Cafes come under 
the Rule which makes Matter of Law 4o be 
tried by the Judges. Vide i Inft.f 59. b. And 
in fome Cafes Matter of Faft (hall be tried by 
the Judges ; as if the Plaintiff appear by Attor^ 

, ney in Court, and then the Defendant pleadsr 
that the Plaintiff is dead ; if one appears, and 
faith he is the Plaintiff, whether he is or nor, 
(hall be tried by the Judges \ lib. 9. 30, So 
the Nonage of an Infant, generally by Infpec- Iqfpeaion; 
tion qf the Court. Bat in many Cafes, In- y ^^^ ^ 
fancy Ihall be tried per Pais, as if an Infant par, 131. 
appear by Attorney, ir\ Error, this (hall be Rol. TVV. 
tried per Pais, lib. 9. 31. and fo it is in an '^"^^^^ 57'* 
Mtate probanda, 

Maibem : In an Appeal of Maihenu the Court Nfaiiiera. 
may adjudge this upon the View, at the Prayer 
of the Defendant. ^ 

Maibem may be tried again by the Court, by 
Infpedion for Increafe of Damages upon the 
Jnfpedion of Surgeons, if theCourtbeinDoubr, 
and the Adjudication made upon fuch View is 
peremptory and- conclafive to each Party, but ^ 

then thefe Things are to be confidered \ Firjl^ 
It muft be a Maihem, and not a bare Wound- 
ing. Secondly, The Maibem muft be afcertain- 
ed in the Declaration, fo as that it may appear 
that the Maibem iafpe<fled, and the Maibem 
in the Declaration be* all onei as was refolved, 

' Micb. 
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Mich. 2 1 Car. 2. B. R. in the Cafe of Badwtl 
and Burford 5 the principal Cafe of which was, 
That the Defendant whipped the Plaintiff"* 
Horfc, which made him throw her, and ano- 
ther Horfc trod on her, and maim'd her Hands 
and adjudged no Increafe of Damages in that 
Cafe, being a confequentiat, and not a direft 
Maihem. K. Rol Trial, 578. 
?'«• ^^hl' Nonage in a JVrit of Error to reverfc a Judg- 
ca^fc of Re- "^^"^' ^^ ^ ^^"® ^^ ^^^ Tenant by Refccit of 
cord. one vouched comt deins age, £j? iffin^ prate k 

parol a demurrer. Nonage ^r aid prater en Af^ 
peal. Audita ^erela, to avoid a Statute, Re^ 
cognizance, Accompt -, and in all Aftions where 
•cis prayed that the parol demurroit. Nonage 
fhall be tried per InfpeSiion. But in Accompt 
againft one of full Age, if he plead Nonage 
when he was Bailiff, this cannot be tried by In- 
fpeftion. RoL Tit. Trials, 572. How this 
' Trial by Infpcdtion Ihall be, vide RoL ibid, at 
large. 

In all Cafes where the Matter may be tried 
by Infpeftion, Examination tt Difcretion of 
the Juftices, if they doubt the Matter, they 
may refufe to try this, and compel the Parties 
to a Trial per Pais, or oihcr Proofs. 21 //. 7. 
40. per touts Juftices. 

The Court may examine the Infant upon a 
' Voier dire, whether he be within age, and may 
*^ examine the Godfather and Godmother. In all 
Cafes where the Matter may be tried by Exa- 
mination or Difcretion of the Juflices, they 
may if in Doubt refufe it, and compel the Party 
to put it in Trial of the Country ; as in Infancy 
the Court may refufe to try by Infpeftion, and 
compel the Party to try it per Pais. 

la 
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In Error by an Infant to reverfe a Fine, after 
Infpeftion and found wilbin Jge, the Judg- 
ment may be reverfed after, his full Age. But 
if an Infant fufFcr a Common Rectrvery by Guar- 
dian as Tenant to the Prsecipe, and within Age 
brings Error to rcverfc it; yet the Infancy, ad- 
mitting it is erroneous, (hall not be tried by In- 
fpSlion^ as in the Cafe of a Fine. Though in 
the Cafe of Rahy and Robinpm, Keb. 892. on a 
Recovery fufFered by an Infant as Vouchee, it 
was fald by Twifden, and allowed by Keeling^ as 
an excellent Difference, as bcft to prevent Delay, 
that the Trial may be by Pais, or Infpedlion. 
Vin. Title Trial 7, 8. 

The Court is Judge of the Infancy, and not 

. the Jury, where the Infant hath been infpetfted 

by the Court, and the Infancy recorded ; as in 

the Cafe of Fleicb^ and Vidian in Slyles 472. ' 

And in the Cafe of Coufins, 1 Vent. 6g. in Er- 

[ ror to rcverfc a Fine for Inftncy, the Party 

being in Court was infpefted, and upon Affi- 

. davits and a Copy of the Parilh Rcgifter of the 

[ Party's Age, the Infpedlion was recorded by 

' the Court who declared the Iffbe of Infancy 

f might be tried at any Time after full Age. 

Vin.fup. 
^* 10. There are many Trials allowed by the Trials by 

Common Law, by Witneffes only, without a Wiuicffes and 
» Jury\ as of the Ltfe and Death of the Hufband, ^"^^*- 

*y in. Dower j fo the Proof of a Summons, or the 

^ Challenge of a Juror, muft be tried by Wit- 

'!• neffes; and regularly, the Proof ought to be by 

ef two or three Witneffes. 1 Inft, 6. And di- V. 4 loft, 

ftjf vers other Things mull be tried by Examina- 278. 

ic]f tion of the Parties and Witneffes ; as the Trial 

nd . by fFager of Law, &c. Finch /^2^. 
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Nonage was anciently tried by the Verdid 
of eight Men, but now by Intpedion ; and full 
Age by twelve Men* 

In an Appeal by a Feme of the Death of her 
Hufband, if the Defendant fay that the Barm 
is alive in another County ; or generally, that 
he is alive, this (hall be tried by Proofs^ 41 Af- 
fize 5. Vide RoL Tit. 3>w/, 577. what (hall be 
tried by Proofs in an JJJtze^ and what not. 

In a Writ of Annuity, if the Defendant fay 
the Party is dead in Britain^ this (hall be tried 
by Proofs. 25 £. 3. 70. 

1 1. Duke or no Duke, Earl or no Early ^a- 
ron or no Baron^ (hall be tried by the King's 
Writ, lib. 5. 35. lib. 6. 53, But Dutcbefs or 
no DuUbefsy &c. by Marriage, (hall be tried 
per PaiSy becaufe the Marriage is Matter of 
Faft. 

12. In a Plea del alien nee^ the League be- 
tween the King and the Sovereign of the Alien^ 
(hall be tried by the Record of the Chancery^ 
bccaufc every League is of Record. Lib, 9, 
32. 

13. If a Manor be Ancient Demefne or not, 
it (hall be tried by the Book of Domefday^ which 
is in the Exchequer. But whether certain Acres 
be Parcel of fuch a Manner or no, it (hall be 
tried by the country. Ibid. 

14. The Proceedings of a Court which is 
not of Record (as the County Court, the Hun- 
dred-Courr, the Court-Baron, 6fr.) (hall be 
tried by the Country, and not by the Rolls of 
the Court, becaufe they arc no Record. Ibid. 
Co. Lit. iiy. b. 

By Charters i/j. The Privileges and Liberties of Courts^ 
and-R€cor(ls. ^f Record, Cities and Boroughs, muft be triec^ 
Ijy their Charters and Records, 

16. When 
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t6. ^I^hen tht Ordinary comtnitttd Jdmini- ^'^^^ 
ftration to the PlaintiflF, or whether the Tefta* Adminiilra- 
ment was proved before the Ordinary^ or whc*^®°** 
ther fuch a Will be the Will of the Party, ot 
whether he died Inreftate or not? Inallthefe 
Gafes the Trial (hall be per Pais ; bccaufe Pro^ 
hateoiW\\\ and conftituting Adminiftrators, 
did not belong to Ecclejtajtical Judges originally^ 
bqt were given to them of late. But Trial 
thereof is left to the Common Law, and was 
not givet) to them. Lib. 9, 32, 40. 

An Executor brings an A£tion of Debt ; the 
Defendant pleads that the Teftator never made 
him Executor; it the Plaintiff gives in Evi- 
dence the Pr^^^/^ of the Will, the Defendant 
fliall only give Evidence in Difaffirmance of the 
Plaintiff's Probate, which is Matter ofFaft; 
but as to Matter of Law, the Court gives Cre- 
dit thereto ; as where another Will w^ madc> 
for there the Parties might have appealed ; but 
if the Seal be counterfeit, or the Probate forged^ 
it is triable fer Jury. Adj. Pafcb. 20 Car. 2. , l^^ j*- 
B. R. Noel and mils. Vide fVentwortlfs Exe^ - ' ^* 
€Ulor 6g. 

The Trial of all Criminal Matters is. by the Criminal 
Country, and the Party accufed cannot be de- ^^"*"* 
nied it, unlefs it be his own Fault ; as where 
he is mute, aqd will not put himfelf upon his 
Country in due Time; for then wi(hout far- 
ther Trial Judgment de Pain fort iS dure is 
pafled by the Judges upon him. Staundf.pU 
Coron. 150. ; 

1 6. In an Aflion upon the Cafe for calling ^^^^ ^^^* 
one Bajlardj the Defendant juftified that the g Jjj^j g^^^ 
Plaintiff vf^s 2l Bajiard \ and it, was awarded, ftardy. 
that this (hpuld be tried per PaiSy and not by 

Vol. I. C the 
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the Ordintry. Hah. 1 7^. And fo t Flea 4hac 
the Plabtiff was borfi z\ fuch a Place before 
^{(br^i3gc, chis is fjpmtil B^/idrlfy^ and (hall be 
tried frr Pais. Pkw. 14. 2>}^ 89. «ii^ M: 

Cofloffls of 1 7. Wi)eo an Iflue is talBcl^ Whether a Cu- 
London, ftem or no Cuftom io ]jmd9% if the Mayor^ 
Coratnonalcy and Citizens be Partlea, or in- 
tereAed iti the AAson^ Ais Cuflom fliaU be 
tried by a Jury^ acid tH)t by the Certificate of 
-the Maypr and ^/Udermen^ by the ^utricr^ H^K 
85. D<jy atid Saml^if^s Cafe. Iknxmt$. Style 
" " ig;. AfavS;!. Videi^isTk.Vifiic.^lLTk. 
"Triak 579» 580. 

The Cutbom bf I>;;^ Ihall ine ^rtified by 
the Mtf)vr and Aldermen^ by ihe Mouth of Khe 
Rec^der. Co. Lit, 74. 

In ao Inrormaxion upon the Seatifte 5 Eliz. 
for ufmg a Trade to which the Defendant wa$ 
not bound an Appnemicc, if rhe Defendant 
plead a Cuftom of the City, That he who is 
free of one Trade, «iay ufe any other ; this 
fhall berried by thc.Mottth cff i\i^ Recorder^ 
Roll. Tit. Trw/, 579. G. pi. 3. 

Note this Differdnce, he that is free of one 
Manuall Trade, cannot ufe another Manual 
Trade : but it' is otherwife of thofe Trades 
which are not Manual: In fuch, one that is free, 
of one, may ufe another by the Cuftom. 

Liberties claimed by Cuftom in ^L^ndon^ the 
Cuftom of making Indentures of A{>prentioc-. 
Ibip void, if not inrolled (a) witliin a Year, the. 

Cuftom 

(a) If the Indentares be not inrolled before the Chaia^ 
berlain within the Year, upon Petition to the Mayor and 
AXitzmtn, &c. a Scire facias fhall iffuc to the Mafter 
td ihew Csttfe why not inrolled ; and if it was thropghtha 

Maftcr'a 
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Ciiflom to dcrife Lands, Foreign Atcacbment, 
fc#r. (^aU te tried by the 'Mouth of the Recor^ 
der. But the Iffue, whctfeer there be a Market 
entf Day in the Week in Londm^ (hall be tri- 
ed ptr Pais^ becauCe tlie liTue is not upon the 
Guflenn. R0IL Tit. Trials^ 580- Vide hie cap. 8* 
^ iS, A Matoer of Record being mixt with a Matter of 
Matter of Faft, (hall be tried per Paisj and not Record mixt 
by f he Record. Hpk 244- Peur and Siafcrd^$ wjih Matter 
&&. » ^^^'^• 

19. In Writs ©f Right and Appeals that Trials by Bat- 
touch, life. Trial inay be by Batfil, or by Jit- tel Writ of 
fy, at the Defendant's Choice; the fin//^, in ^'SJ^]^- ^^ . 
a Writ of Rigbt, muft be by Champions (who J^ , hTT 
imuft be Freemen) but in an Appeal it itiuft be ^. ^^0. /^/.^/^ 
in pnaper Pcrfon. Tte Champions in a Writ of 4^^ re^o, pi. 
Right ace not bound to fight longer than un- ^o* 
til the Stars appeiar ^ and if the Champion of 
the Tenant can defend himfelf until then, the 
Tenant (hall prevail: The Judges of the Court 
of <lommon Pleas are Judges of the Battel^ in 
a Writ of Right 5 and the Judges of the Kinfs 
Bencby in an Appeal of Felony. It fcems they 
feldom or miper killed one another in this Trial 
by B^teU fortbeir Weapons are but Battoons, 
and he that was vmiqui/b^, was prefently, up*, 
on Proclamation made, to acknowledge his Fault 
in tht Audience of the People, or elfe to cry 
Cravanl iri the Name of Recreantife ; and up- 
^OQ fibis Judgment vi^as to be given ; and after 
this the Bjscrwnt flionld amittere liberam legem^ 

M^er*s Dcftuhy tjhe Apprentice maiy foe oat hii Inden- 
tures ; otherwife if through the Fault of the Apprentice < 
as if 'h^ wonld not come to prefenc himfelf before the 
Chamberlain, iffc. for it cannot be inrolled unlefsthe In- 
^iis inCouKjt Mid acknowledges it... 2 Roll, Rep, 305. 
Palm, 361. See 1 Mod, 271. 

-• * ^ C 2 that 
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that is, (hould become infamous, &r. 2 Inji: 
247, Finch 421. /i*. 9. 31. Mirror of Jufiice 
161, 162, fcfr. I /ir^. 294. 
Grind Affizc. Glanvil faith. The Trial by Grand AflSze 
came by the Clemency of the. Prince. Eft au- 
tern (faith he) Magna Ajjifa Regale quoddam he-^ 
neficiumy Clementia Principis de con/Uh Procerum 
populis indultum. 

For the Trial of Treafon, Murder and Fc* 
lony, as well upon Appeals as upon Indiftmencs, 
fee Staundf. Pleas of the Crown. 

By Glanvil^ cap. i. lib. 14. it appearetb, the 

Trial of thefe Crimes by the dd Law was this: 

If there were no direft Proof nor Accufer, or 

if there was any Accufer or direft Proof, yet if 

the Party denied the fame, then the Trial was 

by Wager of Battel, if the Party accufed was 

not (ixty Years old, and of found Limbs ; bue 

if he was older or not found, then he was to be 

Per judiciam tried per judicium Dei^ namely, per calidumfer^ 

Deu rum velaquam^ char is, if he was a Freeholder, 

he was to run bare- foot and bare-leg*d over a 

Row of hot Iron Bars ; and if he pafied three 

Times without Stop or Fall, be was acquitted. 

And if he was a meaner Perfon, called Rufticus^ 

be was to run through VefTels filled with fcald- 

ing Water. 

Recovery by 20. In a Writ of Difceit^ Upon a Recovery 

Default. by Default, the Trial (hall be, if the Judgment 

Summoners, was given upon the Petti Cape^ by the Summo^ 

Pernors, ners^ if upon the Grand CapCj by the Summo^ 

Vciors. ners^ Pernors or Veiors^ and not per Pais 5 So if 

2i Recovery by Default in a real Aftion be pleaded, 

Nient Com- to which the other faid, Nient comprife^ this 

P"^"^' (hall not be tried per Pais^ but by the Summoners 

and Veiors\ Ldb. 9. 32. See Viner^ "Trials a 8^ 

29. . 
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EnAJfifeW the Iffue be, whether the Land, 
^ was extended in an Elegit ^ i^c. this (hall be 
' tried by the Extcndors joined with the AlTizc. 
^ijff.e.vide RoLTit. Trial, 581, 582. 

of Trials per PEfchealor, per Examination^ Efcheator, 
vide ik Sheriff, 

In an Appeal, if the Exigent be awarded, 
'and the Party pray a Writ to enquire of the 
Goods and Chattels, and to feize them, this 
may be awarded to the Efcheator, or Sheriff, at 
the Eleftion of the Court. 41 JJl 13. vide hie 
cap. 24, 27. 

21. In Debt upon a fimple Contraft, Deti- Wager of 
nue, 6?c. the Trial may be by fFager of Law ^^^^ 

OT per Pais, at the Defendant's Eleftion. But 
when the Defendant Wageth his Law, he ought 
to bring with him Eleven of his Neighbours, 
who will avow upon their Oath, that in their 
Confciences he faid true, fo as he himfelf mufl: 
be fworn de fidelitatey and • the Eleven de credu- 
litate^ ib. Finch 423. and i Inft. 295. you may 
read excellent Learning concerning this Trial. 

22. If Profeffion be denied, it (hall be tried Profeffion. 
by the Court Chriftian, but if , the Time of the 
Profeffion be in Iffue, this (hall be tried by the 
Country, lik 4. 71. So though an Inrolment, Inrolment. 
or other Matter of Record, cannot be tried per 

PaiSj yet the Time when the Iprglment was , 
made, maybe trkd per Pais '^fo whether the Party 
apf>eared in fuch a Court, or on fuch a Day, (^c. Appearance, 
fhall be tried per Pais, Cro. 3 Part^ 1 3 1. So whe- 
ther one was Sheriff fuch aDay^or not, Cro. i Sheriff. 
Part, 42 1 . Admijfton, Inftitution, Plenarty and Abi- Admiffion, 
lity of the Perfon (hall be tried by the Bilhop : BurP^«^'^y> ^'* 
Indudtion (hall be tried by the Country, and U> 
(hall Avoidance by Refignation. Dyer 229, 
Moor 61, And void or not void, (hall be 
Wicd perPais^ i In§t. 344. and Plenarty if the 
C3 Clerk 
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Ocrk be dead. Mirror of JuSice 324. Uh. 6. 
49. The Caufe of Refufal of a Clerk by the 
Bifhop (hall be tried by the Metropolitan^ if the 
Clerk be livings but per Pais ^ if he be dead. 
/. 5. 58^ 
Per Spiritaal Ability fhall be tried by ihe Ordinary^ if the 
l^^' Clerk be alive; but if dead, ih^tn per Pais : In- 

nd.hH caf. ftitution, Refignation, full or not full, Profcf- 
fion, unlefs alledgcd in .a Stranger, Prior re-* 
moveable at Will or perpetual, general Baftardy^ 
the Right of Efpoufals, Divorce, Cffr. fhall be 
tried by the Bijhops: But in many Cafes, thefo 
Matters being mixed with other CircumftanceSy 
fljall be xx'xtdper Pais. 
.ter Pais. As if the Church be void by Refignation, or 

f fti^^^-^n"^'* void or not void, Induftion, Inftitution and 
Rc^niatioii, In^UiStion together, becaufe the Common Law 
fcftf. arc Spiri- ftall be preferred. Prior or not Prior, 
tual, yet Avoi- 
dance^ Inda6lioO| &f. are notorioiiS to the Country, 

Nota; Mar- Baftardy alledged in a Stranger to the Writ, 
wv^^^p r ^^ '" °"^ ^^^^> ^^ Abatetncnt of the Writ, 
feffioVfliaU whether a Feme be a Feme Covert in Poffcf. 
he tritd fir ^on, (^f. in Trcfpals by Baron and Feme, M-» 
Pais, but not ent fon feme (hall be tried per Pais. And fee 
the Right of in iiqI xit. Trw/, 584,'€sf^. many Cafes where 
^^un^^\T. Baftardy, Marriage, ^c. Ihall be tried /^r Ley^ 
r^a/Z^"v/^i^^ or per Pais. The Time, fcff. of Con- 

Matrrmony, fecration of a Bilbop, and of other Spiritual 
this Right Matters, (hall be tried per Pais. By what 
r^'^th ^ 'm^ Spiritual Ferfon the Trial fhall be, and for what 
ftop'sarti- Cafe, videil^. 
ficatc. I«7». fol. 53* LeigJb and Hammerh Cafe. 

Jde<«. 23. An -W^^/ found fo from his Nativity by 

P6ii:e, may come in Perfon in th^ Cb<^nceryy bc- 

forcr 
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fore the CBanceltor^ arid pray that before him 
and fuch Juftic^^ or Sages of tbc Law, which 
he (hall call to hiixi, (who are called the Coun- 
ftl of the King) he riuy be examined Muhetbcr 
he be an Ideos or no ; or bjf his Friends he may 
fuea Writ trnt^qfCB^cery^ retorn^ble theye, to 
bring him «?to the Cbanceryt, ibid, coram mbis 
i3 conciliq noStro examinand*. Lib, 9,, 31. 

24. If it be in Queftionj^ Whether the She- sheriff, 
f/^nrrade fu,ch a Retorn on nor, it ftwU be tried 

by the Shriff: If whether the Under- Sk^r iff 
made fuch a Retorn or nof, it fhall be tried by Rctora. 
the Under-sheriff: If the Queftipn be, Whft- 
ther fuqh a ope be Sheriff /ov not ? he is tnadis 
by Letters Patent of Record,, ^n(d therefore it 
Ihall he tried by th^ Records ^. Cro. i Part^ 
421. 

25. If zrx Afp'over Uj^ That he conc);ne.Qced Dares, 
his dppealhtiov^ the Caroner p^r dures, this fl\ail 

be tried by the Record of the Coroner ; and if 
it be found that he did it vji\i]\ox^i duresy he ftia^l 
be hanged. Broke^ Cdrone^ 74.. 

26. The Triali > Whether a Smute> (liewed Statute, 
before, be the nue Swnte or not, fhall be by 

the Exanpination of the Maypr and C/^/& of the 
Statutes^ whicjh took the Statute^ and not j^r 
Ptf /V, /^. Whether a Statute hath two Seals or nor, 
fliall be tried />^ Pais. Leon. 228, 229. 

27. In AiTize, thQ Tenant faid. That thcEfchcator? 
Xiands were taken into the KiQg's Hands, this 

fliall be tried by the Exanoination of the Efcbeator. 
jRol.Triat^sSz.L.!. 

28. If one in Avoidance of an Outlawry^ al- Ceitificatc* 
ledge that he was in Prifon at Bourdeaux^ ultra , 

mare^ infervitio Maoris de Baurdeaux^ this Qiall 
be tried by the M^^tTr's Certificate; and in fuch 
like Cafes, other Trials (hall be by the Qertifi* ' 
C4 ' catA 
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Ctf/^ of the Marjhal of the Hoa, and by the Cap^ 
tain 0f Calais^ and alio by Mcflcngcr, of a Thing 
done beyond Sca» /^. 583. JV. 3. 

If the Defendant claim Privilege as Member 
of a College in the Univcrfity, and Iffue be 
thereupon joined, it (ball be tried per Pais^ and 
not by Certificate of the Vice-Chancellor of the 
Univerfity or Principal of the College. Vin. 
Trial, 38. 

The Stat, i Eliz, c. i. " Ordains, That 
^* every Bifhop (hall tender the Oaths to each 
** of the Clergy in his Diocefe, and (hall certify 
^ the Refufal \nto B.R^ 'Tis upon thisCer- 
tificate the Refufer (hall be there indided» 
though the Certificate be by theBilhop's Chan- 
cellor. Ibid. 53. 

29. At the Petit Cape^ the Tenant faid. That 
he was imprifoned three Days before the De- 
fault, and three Days after \ this (ball be tried 
by the Examination of the Attorney. Nient 
Attach' per 15 Jcurs in Ajftze (hall not be tried 
per Paisy but by Examination of the Bailifi; 
Jb. 

30. It feems an Altnanack is fo infallible, 
that it hath countervailed the Verdidt of a Jury^- 
For in Error of a Judgment given in Lynne, the 
Error afligned was, That the Judgtiient was 
given at a Court held there on the i6th Day of 
February y 26 Eiiz. and that this Day was Sun- 
day, and it was fo found by Examination of the 
Almanacks of that Year : Upon which it was 
ruled, that this Examination was a fufiicient 
Trial, and that a Trial per Pais was not hecef- 
fafy, although it were an Error in Fa£ii and 
fo the Judgment was reverfed. Cro. 3 Part^ 
fol, 227, I Leon, 2^2. the fame Cafe, and tberq 

i« 



Ch. 2. feveral Sorts tyf trials thereof. 25 

it is faid, that it was twice fo ruled before. See 
PofteaCb. 15. p. 

31. In ancient Times there was a Trial in 
Criminal Caufes Cd\kd Ordalium i for upon Not Ordeal... 
guilty pleaded, the Defendant might put him- . 

felf upon God and the Country (which is upon 
ihe Verdift of twelve Men, as is the Ufeat this 
Day), or elfe upon God only ; and then if he 
was a Freeman, he was to be tried by Fire, 
that is, he was to go barefooted over Nine Plow 
Shares Fire-hot ; and if he was not hurt by this, 
then he was to be acquitted, othcrwife con- 
demned i and this wa^ called ^tbe Judgment of 
Cod^ becaufe the Defendant had put himfelf 
upon God only. But if he was a Slave, then 
his Trial was to be by Water, and that divers 
Ways, which all appear in Lamhard Word Or-' 
dalium. From which Kind of Trial I prefume 
we ftill retain this Exprcffidn of an innocent 
Perfon, ^at be need not fear Fire or Water : This 
Manner of Trial was firft prohibited by the Ca^ 
nonsy and afterwards totally abolifhed by Parli- 
ament, fo as to be no Trials but by Jury. The 
Trial by Battel (a) is likewife prohibited by the Battd. 
Canons^ but not by Parliament^ as you may read 
in the Ninth Report, fol. 32. 

32. When the Matter alledged extendeth to Which Trial 
a Place at the Common Law, and a Place within (hall be firfi. 

{a) Trial by Battle ftinds repealed hy Canons onfy, 
though fufficieotlv abrogated by difufe. Fin. Ahr, Tit. 
7r*W, 33. Yet m P. 34. from Pettfs Conftit. he tells us. 
That from the Conqueft till Hen. 7. Trials might be ly 
God and bis Country, or the Offender might cleft to be 
fried by God alone, as by Ordeal, which WM repeated by 
J»4fU«mwt ia Hen. 7. Timet 

jtFran* 
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a Franchife, it (hall be tried at the Common 
Law. I Inft. 125. 4 Inft. 12 1. 
Tritl In ottc In what Cafes a Trial in one IJfue JhcUl hind 
Iflae binds ititbe fame Party in another IJfue^ upon the fame 
another. Matter. 

In Debt againft two per feveral Pr^cipesy if 
one plead a Releafe^ and they are ac Iflfue upon 
the Deed, and the other plead the fame IfTuCt 
if it be found the Deed of the Plaintiff in the 
former IfTue, this fliall bind him in the fecood 
Iffue. 12R 4. 8. 

In Trefpafs, if the Defendant plead ViUenage 
in the Plaintiff', if this be found againft the De- 
fendant, this ftiall bind him in the fame IflTue, ia 
another A6lion in the fame Court, betwixt the 
fame Parties. 44 AJf. 5. 

If a Man be found guilty of a Corifpiracy upon 
an Indictment at the King's Suit, this (hall not 
bind in a Writ of Confpiracy at the Suit of the 
Party, but he may plead Not guilty. 27 ^ 

If a Man upon an Indiftmcnt of Extortion, 

confcfsit, and put himfelf in the King's Grace* 

and makes Fine, &r. this (hall bind him, ami 

he (hall not plead Not guilty to the Suit of the 

Party j for a Confcinon is ftrongcr than a Ver- 

' did. ly Aff. 57. per 'Sbarde. Vide Rol Tit, 

?r/W, 625. 

In what Cafes He which is not Party to the IlTue, nor can 

Trial againft have Attaint, or challenge the Inqucft, (hall not 

rai^HthL be bound by the Trial. 1 1 ft 4. 30. 

agai o m. ^^^ therefore in trefpafs againft two„ an<i 

one pleads a Releafe, and the other juftifies as 

bis Servant i if the IfTue be found againft the 

Maftcr, it (hall not conclude the Servant* it 

H. 4, 30. Rol lb. 6Z5. K. a, 

Ono 
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One (hall nijj be compelled to try a Traverfc At what Time 
the fame Seffions he makes it; for a Man fliall J^« Trial fluOI 
have Time to make his Defence, and is not fup- * 
pofed to be ready to anfwer fudden Ol^ei5lions ; 
and for this Reafon many Judgments upon In- 
diftments have been reverfed. RoL frialy 625. 
L. I. 

Juftices of Oyer and ^ertniner^ nor Juftices 6f 
Peace, cannot inquire and determine the fanw 
Day : But Juftices of Gaol-Delivery and Juftices 
in Eyre may. Ibid. 

Juflias of 'Peace cannot proceed to the De- 
livery of a Perfon indited of Felony before thcoa 
the fame Day he is arraigned. 22 Ed. 4. Cor on. 
44. Declared by all the Juftices of England^ to 
be obfcrved as a Law. Ibid. 

In an Indiftment in B, R. or in the fame 
County ; and removed thiiher, the Defendant ' 
may be arraigned and tried the fame Day. For 
the Kinfs Bench is a Court of Eyre for all Of- 
fences in that County ; Other wife of an Indidt- 
ment removed out of another County. VideRol 
Tit. Trials 626. many Cafes de ceo. 

33. All Matters done out of the ^calm of Martial Af. 
Englandy concerning War, Combat, or Deeds ^«"^•• 
of Arms, fhall be tried and determined before 
the Conftable and Marftal of England^ before 
-whom the Trial is by Witncflfes, or by Combat, Witocffes, o» 
and their Proceeding is Ipecbrding to the Civil Combat. 
Law, and not by the Oath of twelve Men. i 
JNft. 261. Wherefore, if the Ring's Subjcft be 
killed by another of his Subjefts in any foreign 
Country, the Wife or Heir of the Doad, may 
have an Appeal before, the Conftable and Mar^ 
flul, whofe Sentence is upon the Teftinrjony c^ 
Witq^fles, or Combat, Ibid. 74. So i* a Man 

be 
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be wounded in France^ and die thereof in Eng^ 
land. Ibid. 4 It^. 140. 
Whit Iffoa ^^ '^ worthy our Obfervaiion, to take Notice^ 
IhiUbefirft when there ^re feveral KTues, which of them 
tried. fliall be firil tried ; and for this you have already 

heard. That where Iffue is joined for Parr, and 
a Demurrer for the Refidue, the Court may di- 
rcft the Trial of the Iffue, or judge the Demurrer 
Latch 4. firft, at their Pleafure } though by the Opinion of 
Dodderidge^ it is the bcft way to give Judgn^ent 
upon the Demurrer firft, becaufe when the If- 
fue comes afterwards to be tried, the Jury may 
T>mMgtM. aflefs Damages for the whole. 

A Scire facias was brought upon a Recogni^ 
zance in Chancery^ the Tcr-tenants pleaded feve- 
ral Pleas, the Plaintiff demurred to one, and 
cook Iffue on the other, the Record was fent 
into B. R. to try the Iffue, and it was tried, and 
FerdiS pro Pkintijf^ the Demurrer nqt being 
«rgued \ and it was adjudged per B. R. that 
Judgment ought to be given on both by that 
^Kcb.621. Court, Jeffreyfon and Bawfonh Cafe, Hill. 21, 
, 22 Car. 2. B. R. Vide for thcfe Things, i 

R0I Abr. 5S4y 535. Rol Rep. 287. and in the 
principal Cafe, 4 Injl. io. was denied to be 
Law. 
Immaterial ^^ immaterial Iffue joined, which will not 
lAie, ' bring the Matter in Queftion to be tried, is not 

helped after Vcrdid by the Statute of Jeofails^ 
but thet^e muft be a Repleader; becaufe this is 
a Matter of Subftance ; for if there were no 
Iffue, there could be no Verdidi:, and fo it is as 
if nothing had been done in the Caufe* 
Ret to the ^^ 3" Aftion againft two, the one pleads in 
Writ, Abatement of the Writ, the other to the Ac- 

tion, the plea to the Writ ftall be firft tried i 

for 
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for if that be found, aft the whole Writ (hall 
abate, and make an End of the BuHnefs ; for 
the Plaintiff ought not to recover uppnafalfe 
Writ. I /»/?. 125. *• 

In a Plea Perfonal againfl: divers Defendants, Plet to the 
the one Defendant pleads in Bar to Parcel, or whole firft 
which extcndeth only to him that pleadeth it ; ^^* 
and the other pleads a Plea which goeth to the 
whole : The Pica that goeth to tKc whole f that 
is) to both Dfefcndants (hall be firft tried, be- 
caufe the other Defendant (liall have Advantage 
thereof ; for in a Perfonal Aftion, the Difchargc 
of one is the Difcharge of both. 

As for Example ; If one of the Defendants in Rdeafe; 
Trefpafs pleads a Rcleafe to himfelf (which in , 
Law exiends to both), and the other pleads Not S??'/'^'^ 
guilty (which extends but to himfelf or if "•>^*** 
one pleads a Plea which excufeth himfelf only, 
and the other pleads another Plea which goeth 
to the whole, the Plea which goeth to the whole 
fhall be firft tried ; for if that be found, it maketh 
an end of all : And the other Defendant Ihall Discharge of 
take Advantage hereof, becaufe the Difcharge of ^"^^^J*^ 
one is the Difcharge of both. But in a Plea real ^* 
it is otherwife, for every Tenant may lofe his 
'Part of the Land ; as if a Pracipe be br6ugh( 
as Heir to his Father againft two, and one pleads 
a Pltfa which extendeth but to himfelf, and the 
other pleads a Plea which extends to both, as 
.Baftatdy in the Demandant, and it is found for 
him, yet the other Iflue (hall be tried ; for he 
(hall not take Advantage of the Plea of the other,^ 
becaufe one Jointenant may lofe his Part by his 
Mifplea. i Inft. 125. b. 

Brown and Sfaundford, Juftices, confuted with 
Grammarians in Things ot Grammar ; and Hulls 

a Bar 
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Of an Ifue, and the , Oh. 2, 

a Bachelor of Law (tempore H. 6.) WiiB called 
into Cottrc to fliew the Difference between pfc<* 
cife and caofative Comptilfien, Vide Pkw. 1 zz^ 
127, 128. 

Pafcb. 16 Car. 2. B* R. An AAion oTSfv- 
wr^ ISc. was brought defex Cafit^Kius fMatis^ 
jfhglice^ fix laced Coifs i after Vcrdt6t for the 
PlaiiKiff, it was tnoTed in Arrcft of J^idginem^ 
fikat the ILoTiV Words were both Adjedi?e» wtA 
io not cenain : But it was anfwered. That Ca- 
piial 18 a Subftanttve, and the Nimtenekdor of 
fFJsfiniinfier^&xboQl wis produced to waErant it; 
and it was adjudged for the PUintifFacgovdang- 
}y ; and the Court allowed that Authorky be- 
fore Rukr^s IXBionary. 

Henley and !Burftal\ In the 'plcadingandjob* 
ingof the Iffoe, the Ekfeodaot's Chrjftiaa Naoie 
was n)i!ftakcii ; aiud refdived'by the Court* tine 
it ni^ht <be amended^ K being right bofore m 
the Record. 1 Veutr. 25. 

A Bill was eidhibriffid \n.Cban€eryy ooof^hun* 
ing that a Verdid in Replevin had been nndu^jr 
obtained \ and it was decreed that there ihorild 
be ^ new Trial, the Complainant paying the 
Cods of ^fae fonner: This could not have been 
tried again at Law, becaufe :(be Verdift in Rjh 
plevin m condufivc. 2 Vent. 35. 

Qoodman ^rerfus Cetberhigt(m\ the Jory beifig 
charged with an HTue, and departed fron^ the 
Bar, one of them went from liis ComipanfOria 
and fetched a Court-Roll, which induced tbft 
Jury to find far the Plaintiff; and it was held 
toibe a ^ood Caufe for a new Trial : Btit '^wf- 
den faid, that in Cafe of foch a Mifcarriagt in 
fms^ no Notice ihould be taken of it on Affi- 
davits, unlefs (it were indorfed on the P{iti»i 
I Siderfin 235'. 
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^it^gmorionh Cafes where an Iffiic is joift- A Term's 
ed and a Year pafles^ the PlaintifFcanaoc bring Notice re- 
the Cmk to Trial wixtom giving a Term's No- ?h7caufc^£! 
tice. Pa" Cur. If Notice wctc given the Term been a Ycat 
bcfeire, 4ttid they did not proceed that Term, at Iflijc. 
but tlie tiesct, then fourteen Days Ncxtioe is fuf- 
fiCft&nt ; and if after a Year is lapfcd, the Defen* ^^t fo wheit 
dant will try the Iffue by Provifo, a TePiri*s the Defeiid»i 
Notice is not neceffary, for that the PlainiiflftricsitbyPio* 
ought to be at all Times ready to try it. 1 Si- ^^* 
derftn 34. • 

Sir Hugh Poveft Cafci &e Court Jield,N«rf oat <i»e 
That fince the Defendant, by his Privilege of a Tenn's No-, 
Parliament, had delayed the Plahitiff abov^ ^^w^^kc 
Year ^Cer Iffoe joined, the PlaintiiF (hoirid not'^^"^** 
be obliged to.givc him a Tema^ Nc^ice of Tri- D^iay by bis 
al^ any^worfc than where a Defendant ftays the Privilege, £s^f* 
Proceedings by an Inpn&ion obtained out of 
CbametTf. Ibid. 92. - 

; A ifull\Tcrm*s Notice exchifive is ueceflary, 
but Notice of Trial at any Time within the 
Year, thou^ afterwards countermanded, is a 
ftfficietft Proceeding to :bring the Plaintiff out , 
of the Rule* " ' 

Where Proceedings had ftaid twelve Months, 
and afterwards a Trial, thd Verdift was fet afide, v 

becaufe Notice of Trial was not given before the 
EiToifi Dayof the Term preceding the Trial, 
This was in C. B. 

P^f» 13 G- 2- C. B. was, a Rule niade to ex- 
plain the Rule for giving a Term's Notice, and 
Ordered^ :that in all Cafe where no Proceedings 
have beisn in four Terttis exclnfive of ihe laft 
proceding, cbe Party wiio defir<^s to proceed 
Ihall give a Term's Notice, and before the Ef- 
foin Day of the fifth or other fubfequent Term, 
and that a Judge's Sumnions, if no Order be 
I made 
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made thereupon,(haIl not bedeem'da Proceeding, 
but that a Notice of a Trial, though afterwards 
countermanded, (hall be deemed a Proceeding. 
Notice for a Rcic verfus Baron ; it was held, That No- 
Prifoner kft tice of Trial left with a Turnkey of the Mar-^ 
with a '^^^' Jhalfea^ eight Days before the Trial, was good 
Syrbeforc Notice, as well in Criminal Cafes as Civil. Sid. 

the Trial, fuf 231. 

ficieQt. 

Defendant in Where KTue is joined upon an Indidment 

Indiamcnt of Qf Perjury, and the Profecutor does not try it, 

S?k by'lS- the Party indifted may try it by Provifo. i Sid. 

Where a new Read verfus J)an)fon \ in an Information oF 

Trial may be Perjury, it was found for the King, and moved 

grinted, and ^^^ fcveral Affidavits to have a new Trial. 

where not. ^j^^ ^^^^ ^^^^ ^^ Opinion, That they had noc 

Power to grant a new Trial, without Confent 

of the Counfel for the King, although to them 

there appeared fufficient Caufe for a new Trial: 

But they agreed. That in Debt by an Informer^ 

the Court might grant a new Trial upon Caufe 

(hewn, without Confent of the Counfel., becaufe 

there the Party had Intereft. i Sid. 49. 

Wheeler verfus Honour \ it was there held. 

That a new Trial ought not to be granted after 

a Trial at Bar, but upon great Caufe; and it 

was faid. There were not above two Inftances 

to be met with, where a new Trial had been 

granted upon a Motion after a Trial , at Bar. 

Sid. 58. 

Faa mixed If Matter of Fafb and Matter of Record 

with Matter arc fo intermixed that they cannot be divided, 

of Record, to ^^e whole (hall be tried by the Country. Sid. 

Pais. 3H.. 

Avoidance IVatfon verfus Baker \ If an Iflue be, whether 
and Plenarty, a Church be void or not void, this fiiall be tried 
hov^ to be h\r 

ttkd. ' ""/ 
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hy the Country*; but if the IflTue b^ whether 

the Church is full or not full, it fhall be cried 

by Certificate: So if the Iffue be, whether, fuch Covert or 

a Feme be Covert or Sole, this (hall be tried by Sole per Paiu 

the Country ; but if anque accoupk in loyal Ma- j^^y^ Matri* 

trimotr^y it fhall be tried by Certificate, Andmony/^ecr* 

the Keafon of thofe Cafes is. That void or not tificatc* 

void, Covert or Sole, are Things notorious to 

the Country, and diftinguifhable, by them } but 

Pienarty or Loyal Matrimooy are not within 

their Conufance, and therefore not triable by 

them ; for Pienarty is by Inftitution^ and Loyal The Rcafoni 

Matrimony ought, to be agreeable to the Laws 

eftablilhed in that Cafe, cf which the Country 

are not Judges, Sid. 390. 

Able or not able in ^ar(r Tmpedit^ if the Clerk 
rcfufed be living, (hall be tried k^ the ordinary^ 
for the Clerk is to be examined ; but if the 
Clerk be dead, per PaiSy for he cannot then be 
examined. 

So, whether the Church be void by Depri- 
vation, it (hall be tried hyxht Ordinary \ but if. 
the Voidance bd alledg'd to be ^ Deaths it (hall 
be tried per Pais. 

Inftitution (hall be tried by the Ordinary, for 
it is Spiritual ; but Indulfion or Inftallation, per 
Pais: And fo it is, if the KTue be upon Inftitu* 
tion and Induction, for the Common Law (hall 
be preferred. Fin. Trials 40. 

A Divorce (hall be tried by the Ordinary, and, 
not per Pars 5 fo (hall general Bajlardy ^ but fpe^ 
cid Baftardy per Pais. 

If Iffue be join*d Marriage or no Marriage^ it 
(hall be tried by jCcrtificate of the Biftiop ; but 
if the Queftion be. Whether the Party was nfiar- 
ried to another or not? the temporal Court (hall 

Vol. L ' P judge 
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judge of (he Matter without Certificate. /MdL 

47- 

Nient Uttet^d in §uau Impedit agakift the Or* 

dinary, (hall be tried by the Metropolitan, for 

the Ordinary is interefted ; but if the Metro* 

politan be dead, tod the See troid, it (ball be 

tried by the Guardians of the Spiritualties. Ibid. 

49. 

The Biihop of Durham has temporal Jorif* 
dfAion, and writes to bis Clerks to certify Ba« 
ftardy, 6?^, 

WhetheraBiflicpbe^^f^A/ornot? ihall 
be tried by the Metropolitan, who (hall certify 
the Tear and Day of the Confecration, from 
which Day the Temporatcies (hall be delivered 
to him. jpud eundem 53. 
Pais. Of Trials per Pais it ia not to be doubted 

(laith Dugdate) but that the mo(t antient Form 
of Trials in Civil Cafes as well as Criminal was 
by a certain Number of Men fworn, who upon 
Teftimooy given of the Faft were to judge 
and determine. 

Inieni prohibited tnay be tried per Pais ^ and 
though the beft Trial of an Intention is by the: 
AA intended when done; yet this Intent may 
be tried by other Circum(Vances and Evidences 
of the Faft, befides the bare doing of the Fadl ; 
as in the Cafe^of thofe Ads which prcbiiit the 
Importation of foreign Coin^ or of the taking 
of Wooll, Gold, Silver, 6fr. mfb intent to 
utter or tranfport, the Intent joined with the Aft 
(hall be tried by fuch Circumftances which evi- 
dence the Intent, for Intention and Knowledge 
lie in Averment and Proof j but generally 
fpeaking. Intention Where it is not prohibited is 
not triable,- as that a Man dkl fuch a particular 
Thing ed Intentione to da h, this is not triable; 

indeed 
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indeed, (bmetirties upon another paU put in If- 
fae^ the Jury fball try the Intent collaterally, as 
in Mtird^r, yin. friaU (f^', 70. , 

' The boundaries of a Parifti is triable /^r Tais^ 
and in all Ca^cs where the Matter to be tried 
is m the Difcretion of the Jufticcs, they may 
fend it to the Country. 

Seating and Delivery of i Deed is triable by 
Jtify 5 but whether a man be conjfiliarius (g 
in lege eruditus is nof triable by Jury.. So whcr 
iher Land be reputed parcel of a Manor, this 
fliaii not be tried per PaiSj for it is too uncer- 
tain, and may be (b reputed by Jbmc ai\d not 
by others, or only for a fhort Time. Thp 
Courfe of the Court cannot-be tried by Jury, for 
h is Matter of Law ; nor can the general Cu- 
ftom of England in charging a Carrier or Inn- 
keeper for Goods negledked or ftolen; but 
Where an aft of parliament makes an Offence, 
and is filent in the Manner of Trial, it (hall be 
intended ^^r JP^/j. Ibid. yi. 

Gilbert ytttus Martin i an. Aftion of Cove- BucschofCo- 
naht was brought in Hampjhire, and a Breach v^muii af. 
afligned for not repairing a Houle in Berk/hire^ H^^ « «o* 
ind Iffue joined upon non infregit Convention ^^^^^^^ 
nenn. And a Vcrdift for th| Plaintiff in Hantp- 
Jhire: Mov'd in Arreft of judgment, that this 
was a Mif-trial ; and of that Opinion was the 
Court. Sid. 157. 

Bii^rode vtrfos Hall md Stevens ^^ the View, View after 
Was granted in a Trial at Bar, after the Jury the Jury tp* 
had appeared and heard Pare of the Evidence. ^^^' 
Sid. us. 

kex verfus Davis &f al An Information for No newTri,- 
ao Affault and Riot was tried at the Affizcs a^f^tcr Ac* 
for p'evofi, arid a Verdi(^ for the Defendants 'l"^^'- 
that they were not guilty. And on a Motion 
D 2 for 
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for a new Trial upon Affidavits of the Faft, 
and that the Judge's Direftions were to find the 
Aflault, it was denied; for the court faid, there 
could be no Precedent fhewn for it in cafe of 
Acquittal Shower 336. 
Trial by two Where a Trial is not by Jury, butp^r Teftes, 
Witneffes. there muft be two in all Cafes. Shower ^61. 

Rex verfus Bear, Hill. 10 fF. 3. B. R. In- 
diftment for Compofmg, Writing, Making gnd 
Colleding fevcral Libels^ refolv'd that the 
whole Libel need not be fet forth in the In- 
diftment ; but if any Part qualifies the reft, it 
may be given in Evidence. Salkeld ^ly. 

If a Libel be publickly known, having a 
written Copy of it is an Evidence of a Publi- 
cation ; but otherwife, where it is not knowa 
to be publiflied. Hid. . 
Death of De- Mich. 6 Ann. B. R. Ejcftment laid in Devon^ 
fcndant bcforey^^/;.^^ to be tried at Exeier, the Defendant 
£1 DryTnot^^^^ the Day before the Affizcs began at Exe- 
aided by the ^^^ » and upon a trial on full Evidence, Ver- 
Statutc 5 bat did pro ^er. and Motion in Arreft of Judg- 
i§ after Com- ment. Ef per Cur. Firft, the death of cither 
jftdS""^' Party before the Aflizes is not remedied by the 
Statute ; but if the Party dies after the Aflizes 
beginsj, though the Trial be after his Death, 
that is within the Hemedy of the Statute 5 for 
the Aflizes is but one day in law, and this is 
a Remedial Law, and fliali be conftrued favour* 
ably. 2. The Court held. That in this Cafe 
it was in their Difcretion, whether they would 
upon Motion arreft Judgment, or put the Par- 
ty to a Writ of Error 5 accordingly they refufed 
to arreft the Judgment, and the party was put 
to his Writ of Error, that the Point might 
be put in Iflue and tried by a Jury, i Sal- 
keldS. 

Duh'% 
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Dukf^ Cafe, Mich. 9 ^. 3. B. R. Duke Judgment for 
Was upon a Trial at Bar convifted of Perjury, a corporal Pu-. 
and upon the Capias he was ohtlawed ; and up- ni^«»e"t cott- 
on the Exigent ic' was moved, That judgment 3°^^^^ 
of the Pillory might be given agairlft him in his'Abfencc, 
his abfence. Et per Holt Ch. J. Judgment 
cannot be given againft any Man in his Ab- ' 
fence for a corporal Panilhmcntj there is no'' 
fuch Precedent. If a man be outlawed of Fe-" 
lony. Execution' was never awarded againft 
the Felon till brought to the Bar. A Capias 
ad^ Satisfaciendum Domino Regi pro fine^ is 
cotnmbn, but there never was a Writ to take 
a Man and put hJm in the Pillory; and fo faid' 
Sir Samuel Aftry upon fearch of Precedents. > 
I Salkeld 400. 

Diike of Norfolk's Cafe, Trin. i Ann. B. R. Judgment 
A Verdift was given- in £^/^r Term, and be- '^^^ ^^^^^^^ 
fore Judgment figned the Plaintiff died. ^^ Death, pro- 
per Holty Ch. J. That (hall not hinder the vided it be 
Judgment being entered, provided it be with- within two 
in two Terms after ; and the Statute of Frauds v^?!L*^^^ 
and Perjuries only requires the Time of Sign- " ' 
ing (hould be entered upon the Roll; and this 
is only for the Benefit of Purchafers 5 for if 
Judgment -be figned in the Vacation, yet 'tis 
entered as « of- a Term before, and none but 
a Purchafer (hall be admitted to fay, it was 
figned as of any other Time 5 and it is the 
GoUrfe of the Court, to let all Things be done 
in the Vacation, as of the Term before, i Sal^ 
hid 401. 

By the 8 y 9 /T. 3. cap. 1 1. htified an A£i ^^'^ ^^^ »« 
for the better preventing frivolous and vacati- to'e w^^' D^'^' 
dus Suits^ it was enfafted, * That where feve- fendaaZac- * 
*• ftl Perfons (hair be made Defendants to any quitted upo* 
^ Aaion of Trcfpafs, Aflaulc, Falfe Impri- Trial. 
D 3 , * fonmcnt, 
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f foncncqt, or pJeSiiinc firm^^^ and apy cnc pr 
f more fli^U upon Trial be acquitted by Vcr- 

* difti every Perfon fo acquitted (hall rctover 
Unlcfs the * his Coftp of Suit, unl^fs tjie ^udgc (hall im* 
Juage certify. « oiediatefy afcpr the Trial in. open Courts 

^ certify tfpon the Record tba^ there was a 

* reafon^bie Ctmfe, for makipg fuch Perfon or 
^ Perlbn$ a Def^dant or Defendants to fuch 

* A<5lion. 

Cods upon a « And that if any Perfpn ihall con^meoce 
Demurrer, c j^ any Court of Record any Adion or ^uit^ 

* wljerein upon dcnwrrcr Judgment (hall be 
^ given againi^ the PiaintiS* or Defemdafit^ 

* or if ^t any Titpe after J^<^menc given for 
Cofts on a * the Defeadanr, the Plain tip^ fl?all fuc a Writ 
Writ of Er- * 'of Error, and the faid Judgment (ball be af- 
'or* * firmed, or ^he faid Writ difcontinucd, or the 

f Plaintiff nonfuit therein, the defendant (hall 

* have Judgment to recover his Cofts againft 

* fuch Plaintiff, and Execution by Capias ad 

* faiisfaciendum^ Fieri facias or Elegit. 
CofamDcbt « That in all Adions of Wafte and Debt, 
^urxkbcf"^ * upon the Statute for not fctting forth of 
<»ut J cs. ^ Tithes, where the Damage found by the 

* Jury (hall not exceed twenty Nobles ; and 

* in all Suits upon writs of Scire facias: 

* And> upon Prohibitions, the Plaintiff obtain- 

* ing Judgment, or Award of Execution after 

* Plea pleaded, or Demurrer joined therein, 
' ihall likewife recover his Cpfts of Suit ; and 

* if the Plaintiff become nonfuit or difcpntinuc;, 

* or a Verdia pafs againft him, the Pefen- 

* dant (hall h^ve Cofts and ExecQtion for the 

* fame. ^^ 

Wilful Tref. « That in all Aftions of Jrcfpafs commenced 

c ^^ ^^^ * ^" ^^^ Court of Record, where it ftiall |f>- 

^ • ^ pear at the Trial, and \k certified by thp- 

t Judge 
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Judge on the back of the Record, That t^e 
' • Trefoafs was wilful and malicious, the Plain- . 

* tiff ftall recover noc only his Parnages, bye 

* full Cofis of Suit. ' 

• Providw nothing herein contained (hall a}- Not extended 

* ter the laws ih Being, as to Executors anjl ^^f^f^"^?'^ 

* Adminiftrators, in fuch Cafes where they are ^",^1^^°^^* 

* not at prefent liable to pay Cofts of Suit. ' . 

* That in all Adtions fo be comWnced iji-KOTtjff'or.^ 
f any Court of Record^ if the PlairitifFdie af- J^J^J; ♦ 

* ter any interlocutory Judgment, arid before ^ J^uitr\c!c^' 

* final Judgnient, the faid Action fliall not ii- tory Judg- 

\ bate, if the faid Aftion might be originally mpnt, and b^- 

* proftcuted by his Executors or Adminiftr^- ^W*^n?l; 

* tors; andif 'theDcf^ehdant die after fuch in. J^7^^^^ 
^ terlociitory Judgment, and before a finj|l fhall not a- 

* Judgment, the Aflion (hall not abate,, if luch batjc. 

* A<5lion might be originally profccurcd againft 
^ his Executors or Adminiftrators •, and thp 

* Executors or Adminiftrators of fuch Plaintifl^ 

* after fuch interlocutory Judgment, rnay hav^ 

* a Scire facias againft the Defendant if lir 
^ vihg; or if deac;}, againft his Executors or 

* Adminiftrators, to (hew Caufc >yhy Darnar 

* ges (hould not be aflrc(rcd and recovered a- • 

* gainft him oh them ; and if he or they dp 

* not Appear at i\\t Return, and ftiew fuffici- , 

* ent Caiife to afreft the final Judgment, 0/ 

* being returned warned, or upon twp Wrii^ L . 

* of Scire facias^ it being returned that thp -^ 

* Defendant had nothing whereby to be fum,- ' " 

* moned, or 'could not be found; a Writ qf 

* Inquiry of^ Damages mail be awarded, whicb 

* being ^xeciucd arid returned, Judgment fin^ 

* (hall be given for the Plaintiff:^, his Exccutorjs 

* or Adminiftrators. 

D 4 Mf ^ 
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Death of one * If there be two or more Plaintiffs or Dc- 
of the Plain- < fcndants, arid one die, if the Caufc of Ac- 
SSt^ J£c * ^'^on hwivt to the furviving Plaintiff, or a- 
j8 iijore^han * gainft the furviving Defendant, the Writ or 
ooe, iliall not ^ Adion fliall not abate ; but fuch Death being 
abate the\;/ « fuggefted upoh the Record, thc'Adion (hall 
Adlion. : i proceed./ /. 

Plaintiff m * That Jn all A6lions profecuced in any 

DcbtonBopd, < Court of Rccgrd, upon any Bond or p^nal 
%wS V^""^ fbrKon-perforiiiancc of Covenants, the 
ofCdv^n^ts,? f'^^5'^"^ "^^y affignas many Breaches as he 
tdaffign as * fliall think 'fit; and the Jury at the Trial 
many ' • '< (hall and may aflefs Damages for fuch of the 
I'^'^^Tt' ' faid Breaches fo afligned, as the Plaintiff at 
be thinks ^t, -, ^^^ ^^.^j Hiall prove broken, and the like 

* Judgment (hall be entered on fuch Verdict 
Tas hath been ufually done in fuch Actions. 

And the Jury * And if Judgment be given for the Plaintiff, 

mayaffcfsDa- < upon Demurrer, Confeflion or nihil dicit^ 

ina|csaccord.c jhe Plaimiflr upon the Roll may fuggcft a3 

»"gy- * many Breaches as he (hall think fit, upon 

* which flhlall iffue a Writ to fummon a Jury 

* to appear, at the Aflizes of that refpcdtivc 
' County, to inquire of the Truth of every 
' one of thojfe Breaches, and to affefs Dama* 

* ges accordingly: And the Juftices of Aflize 

* (hall mske Return thereof to the court frorti 
Pefcndant ' whence the fame iflfued : In Cafe the Dcfen- 
paymgDa- « dant after fuch Judgment entered, and be- 
cT^fTffed ■ ^^^^ ^^^^ Execution executed, (hall pay into 
Execution to' * Court fuch Damages fo aifcflTed, and Co(ls 
beltay'd. * of Suit, a Stay of Execution (li.^U be cnter- 

* ed of Record ; or if by reafpii of Executioo 

* executed, the Plaintiff or his Executors or 

* Adminillrators (hall be fully paid all fuch 

* Damages, together with his Cofts and rear 
^ fonable Charges^ the Body, Lands, 'and 
' * Goods 
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* Goods of the Defendant (hall be forthwith 

* difchaigcd, and the Satisfaftion entered upon 

* Record : Yet fhall fuch Judgmq^t ftand and But the Jodg.^ 

* be as a further Security to anfwer the Plain- meot to ftand 

* tiff, his txecutors, G?^. fuch Damages as"*^wV 

* fhall or may be fuftained, for farther Breach Ehi. 

* of any Covenant in the fame Deed or Wri- 

* ting contained, upon which the Plaintiff, 

* &c. may have a Scire Facias upon the faid 

* Judgtnent againft the Defendant, his Heir, Whereupen 

* Ter- tenants. Executors, or Adminiftrators, '^^ ^jj*'^^ 

* fuggefting other Breaches, and to ^^^^on^^J^^^J^.^ ^ 

* them to (hew Caufe, why Execution (hall not "^ J^^^* 

* be awarded upon the faid Judgment 5 qpon 

* which there (hall be the like Proceedings as 

* aforefaid : And upon Payment of Damages 

* and Cofts, Proceedings to be again ftay'd, 

* and fo Mies quoties^ and the Defendant dif- 

* charged out of Execution.' 

By 4 6f 5 Ann. c.161 intitled. An AS for 
the Amendment of the Law^ and the better Ad^ 
vancement of Jujiice^ it was cnad^ed, * That On demurrer 

* upon Demurrer joined in any Court of Re- "o Imperfec- 

* cord, the Judges (hall give Judgment as 'he ^'^^^^^ J^ ''*• 
' Right and Matter in Law (hall appear, with- fuch as' are 

* out regarding any Imperfedlion or I^efeft in fct down as 

* any Writ, Return, Pleading, or Procefs, ex- Caufc« of 

* cepc thofe which the Party demurring (hall ^«n»wrcr. 

* fet down as Caufcs of his Demurrer, notwith- 
' (landing fuch Imperfe&ion or Defcdt have 

* been taken to be Matter of Subftance, and 

* not aided by 27 Eliz. c. $1 fo as fufficient 

* Matter may appear, upon which the Court 

* may give Judgment. And no Exception 

* (hall be taken for an immaterial Traverfe, 

< Default of encring Pledges, upon Bill or De- 

< cUracion, or not alledging the bringfng into 

* Court 
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In IKeftft^n' 
feVertl Mat- 
tei% may be 
))iea<kd with 
Leave of the 
Court. 



If fuch Mat 
^er be infaiH 
cient, full 
Cofts. 



No dilatory 
Plea to be 
received. 



Where Pay- 
ment may be 
pleaded in 
Ilebt. 

Condition of 
a Bond fatif> 
fied, Payment 
may be plead- 
ed. 



* Gtiurt any Deed mentioned in' th6 Pleading, 

* Letters Tcftamcntary, or of Adminiftration, 
^ or fbrOmiffion of Vi Csf artnis fc? contra Pa- 

* cm^ or tfither of them, or hoc parat. eft ver'i^ 

* ficare^ or parat. eft verificare per Recordum^ 

* or prout patet per Recordum : But the Court 

* ifhah give Judgment without regarding fuch 
^ Imperfedions or Defefts, or other Matter of 
^ like Nature, except (hewed for Caufe. 

* That the Defendant or Tenant, or Plain- 

* tiff in Replevin^ in any Court of Record, with 

* Leave may plead as many feveral Matters ^ 

* are neceffary. [Jnd it is upon the Equity 
of this Claufe^ that the Courts do now in ge-^ 
neral allow the Defendant in moft ASlions ij 
Rule to plead as many feveral Pleas ds he ft>M 
be advifedJ] 

^ Provifo, If any fuch Matter on Demurrer 
be judged infufficient, Cofts (hall be given at 

* the Difcretion of the Court : Or if a Ver- 
' did be found on any fuch IflTuc tor the Plain- 

* tiflf or Demandant, Cofts (hall be given in like 
^ Manner ; unlefs the Judge certify that the 

* Defehdant, Tenant, or Plaintiff in Replevin 

* had a probable Caufe to plead it. 

* That no dilatory Plea (hall be received in 

* any Court of Record, unlefs the Truth therc- 

* of be proved by Affidavit^ or fome probable 

* Matter (hewn. 

*' In Debt on a fingle Bill, Debf, or Scire 
' facias upon a Judgment, the Defendant may 

* plead Payment in Bar. In Debt upon a 

* Bond, if the Defendant before Aftion 
' brought, hath paid the principal and Into* 
^ reft due by the Defeafance or Condition, be 

* may plead Payment in Bar, 



. < 



** Pending 
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* Pending at? Aftipn on (uch Bond, Defend- Defendant 

• ant may bring in Principal, Intereft and ^'^^*'*'g«^ «• 
« Cofts in LXw and Equity, and thea the. S;;g;f,;-i ., 

• Court (hall give Judgment to difcharge the tercft, and ' 

• Defendant. Cofb. 
Xjazier vcrfus Vyefj Micb. z A. B. R. If- If there be no 

fue being joined and entered as of Trinity Proceeding i» 
Term, thc-PlaintifF retted till the Trini^ Term f^^'^^. 
following, and then gav« notice of Trial ^ft^f Oilrex^be 
the T?^n^ % ^od a Fenire facias and THftringas a TcnnV NoJ 
\fas taken out in th^ Vacation, but cefted and tice of Trial/ 
cnteried as of the Term. Per Cur^: This is 
Dp): fu0i|ci^nt Notice; for though in Law thia 
was a Proceeding within the Term ; yet in Fait 
i( was a Proceeding in Vacation, and therefore 
there was not a Term's Notice of Trial. 
2Saik.4,5!/. 

Iti all Cafes in» which there have been no 
Proceedings for four Terms, exclufive of the 
Term in which the latt Proceeding was had, the 
Party who defires to proceed again, fli^U give 
a Term's Notice to the other of fuch Proceed- 
ing ; fuch Notice to be given before the Eflbin 
pay of the Fifth or other fubfequent Term i a 
Judgj&'s SummonjS, if no Order be made there- 
upon, (Jiall not be deemed a Proceeding, but 
a Notice of Trial, though afterwar<5s counter- 
n^apded (ball. Rule.£^fr, 13 Geo. 2. And 

V^fdiiit fet afide fojr want of a Term's No- 
tice^ there having been no Proceedings for a 
Ypair, purfuant tp the ?boye Rule. li^cb. 1 7 
Geo, 2. ^lackviore V. Stpitb, 2 Barnes*^ Notes 
242.— This do^s nc>t extend to Motions to end 
Proceedingjs. Ibid. 244. 

^Siaid perCwr. That the Kiitg (ball pay Gofts Crown payji 
for ^ Amcndmenr, but (hall not pay Cotts for ^""^j ^""^ ^• 

^'^ ^ . ^ rf. • 1 « 1 '^ 1 • mendme.ts, 

not going on to Tnal : But, where there is a j,ut „ot ^br " 
. ' , Proiecutor, not going on 

to Trial, 
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Profecutor, he (hall pay Cofts for Amendments, 
and for not going on to Trial both. Hil. 8 
^. 3. ne King v. Edwards. B. R. But th^n 
there mufl: be an AffidMit of the Name of him 
who is the Profccutor, for that does not appear 
upon the Indiftmcnt : And if the Defendant 
does not know the Profccutor, he ought to ap- 
ply to the Attorney General, who will 'inform 
him. Salk. 193. 

If a Caufe has continued fo}ir Terms without 
Profccution after Iffue joined, there muft-bea 
Term's Notice of Trial, . fuch Notice to be 
given before the Effoin-Day of the Fifth, or 
other fubfequent Term, A Judge's Summons, 
if no Order made, is no Proceeding; but a 
Notice of Trial though countermanded, is* 
Harrifoffs PraSl. B. R. 137. 5/r. 211, 1164. 
The Court, on Motion for a new Trial, held, 
that the giving Notice of Trial, at the End of 
half a Year after Iflue joined, would prevent the 
Neceffity of giving a Tcrm*s Notice, till a 
Year after the laft Notice, which was given and 
countermanded. Str. 531. 
Demurrer to Anonymus^ Mich. 1 3 /if^. 3. 5. R. If there 
Part, and If- be a Demurrer to Part, and an Iffue upon rhe 
^e to other Q^^gp p^rr, and Judgment be given for the 
^^* Plaintiff upon the Demurrer, he may enter a* 

Non Prof, as to the I flue, and proceed to a 
Writ of Inquiry on the Demurrer ; but with- 
out a Non Prof, he cannot have a Writ of In- 
quiry, becaufc on the Trial of the Ifllie, the 
fame Jury will afcertain the Damages for that 
Part to which the Deftiurrcr was. Per Cur*. 
Salk. 219. • 

Where a new Watfon verfus "Sutton \ a new Trial will not 
Trial will not be granted for Matter omitted to be infilled on 
begtantccL ^t a former Trial. 8alk.^^z. 

3 Cur. 
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■ Cur. declared. That i^ was againft the Ruk No Trial t% 
of Court to grant a Trial at Bar in any Cafe |^ h^^?*^ 
before Iflue is joined, and accordingly it was ^"^J®^^*^ 
refufcd in this, Cafe, becaufe Iflue was not . 
joined, though both Sides confented ; for till 
the Court knows what the Iflue is, it is below 
their. Dignity to dired it to be tried at Bar, for 
it niay be an Iflue in which there may be no 
manner of Difficulty. Eafterj 1 2 Geo. i.TheCafo 
of the Borough of Cbrift-Cburcb in B. R. M. S, 
Jlep. Eajier^ 4 Geo. z. Butler Executor v. Lord 

Montgomery^ S. P. JHd. No Trial at Bar uortheTerft 

can be the Term it is prayed. Ibid, it it prayed* 

Trials at Bar arc grantable either upon the 
Value of the Lands or Difficulty of the Title. 
M. 4 Geo. 2. Hay^rdft v. Rofe^ MS. Rep. 

For putting off Trials for want of Witneflcs, 
it is neceflTary to fwear that the Party is advifed, 
and believes the Perfons abfent are material Wit- 
neflesy and that he cannot fafely progeed to 
Trial without their Evidence, and alfp to add 
when they are expedled, 



CHAP. III. 

Of a Venire facias 5 to whom it /hall be 
direSieds when to the Sheriffs when to 
the Coroners^ when to EJlifors^ and when 
to Bailiffs^ when wtll awarded^ &;c. 

HA,VI NG given you the Epitome of what 
Trials are allowed by the Common Law, 
and what (hall be tried ^^r Pais^ and whatnot, 
we (hall now apply ourfelves more particularly 
\ CO the Trial by Juries : And becaufe a Venm 

fami 
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facias is the Foundation and Caufafiie fua n$n 
; of a j'ury, (I mean in Civil Caufes 5) for in Cri- 

mina), as upon Indi^ments, the Juftices of 
GaoUpelivery give a general Command to the 
Sheriff, to caufe the Country to come againft 
their Coniing, and take the Panels of the She- 
riff, without any Procefs direfted to him; yet 
Proceis may be made againft the Jury, though 
' it is not much ufed. Staknfifrd Pkas delCorone 

155. I will firft recite the Writ intemrinis^ 
the rather becaufe i intend to order my DiP* 
^ courfe according to the Method of the Writ. 

yqiirc facias. ^^» €s?tf* ^^* B. Sahitm. Prjscipimis tiki 
quod venire facias coram Jufticiartis no/iris (& 
Banco apud Wefim. tali die duodecim liheros (f 
kgales homines de vicinet. de- C. quorum quili^ei 
babeat quatucr lihras terra^ tenethent. vel rediif 
per annum ad minus ^ per quos rei Veritas melius 
jciri poterit \ &? qui nee D. E. nee F, G. ediqud 
affinitate attinguntj adfaciend. quandam Jur.pa^ 
tria inter partes pr^di£l. de placito^ 6f r. quia 
tarn idem D. quam pradiSi. F. inter quos inde 
conteniio eftj pofuer. fe in Jur^ illam. Et baheat 
ibi nomina Jut. illorum (if hoc breve. Tcfte, £^r. 

This is one of thofe Latin Letters, (as Ftncb 
terms them, / 23 7O which the King lends 
with Salutation to the Sheriff; but withal coih- 
mands him, That he caufe to come twelve free 
and lawful Men of his County, to refolve the 
Queftion of the Faft in Difputc bccwcen the 
Parties upon the Iffue; and it is a Judicial 
Wrk, iffuing out of the Record, for Plaintiff 
or Defendant, after they have put themfelvcs 
upon the Country : For upon the Words Et de 
boc ponit fe fuper patriami by the Defendant, cup 

Et 



I 

I 
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Ei hoc petit quod inquiratur per patriam^ by the 
Plaintiff, and Iffuc joined thereupon, the Court ^ 
awardeih the Venire faeias^ viz. Idea fiat indie 
Jurat.* 

When Iflue is joined in Cliancery, that Court 
awards the Venire to be returnable in S. R. / 
and there is no other Way to give 9 Day here 
in B. R but by fuch an Award ; and it is al* 
waysib donp. Vin. Trials 2g5. 

Idea venit inde Jurat, is Errof in inferior 
Courts, for it ought to be Ideo Pracept. eft vie. 
quodven.'fac^^t^c. Siderftn 364. and it fhoulcj 
be de vifneto de C. fpecially. Kehle 2 Part, 350. 

And if they come not w the Day of the 
Writ returned, then (hall go forth againft them 
$in Habeas Corpora and Difirit^as to bring 
them in to try the Matter. The which two 
laft Writs arc ufually' made with this Claufc, 
Nifi prius Jufiiciarii venerinty &c. and are re- 
turnable after the Time of the Judges coming ^ 
their Circuit. 

And firft, you fee it is direftcd TiVif^^w///, Sheriff, i Mi 
i.e. to one who is Vicecomes^ and hath the Re- 168. 
gimco of the County inftead of the Earl of thit 
County^ to whom once it did belong ; as we 
arc taught in theMrrr^r, cap. t.fiSl.^.fcil. 
KThat it appeareih by the Ordinance of ancient 

* Kings before the Conqueft, that jhe Earls of 

* the Counties had the Cuftody or Guard of the 

* Counties. And when the Earls left their Gu* 

* ftody or Guards, then was the Cuftody of 

* Counties committed to Vifcounts, who there- 
< fore are called Vicecomites.^ 

What great Repofe and Truft both the King wiiat Truft 
and Laws put in this great Officer, the Oracle inthcShtriff. 
tells you, j^Inft, 168. That he is Sheriff, that 
is, Fr4efe£lus Com^atHsi^ Governor off the Gouh-^ 
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ooght tb be 
direaed. 



ty ; for the Words of his Patent be, Commifitmu 
vobis Cufiodiam Condtatus nofiri de^ (^c. And 
he had a threefold Cuftody, triplicem Cuftodiam^ 
viz. Firft, Fif^ JuftitU \ for no Suit begins, 
and no Procefs is ferved but by the Sheriff. 
And be is to return indifferent Juries for the 'Trial 
of Mens Lives^ Liberties^ Lands^ Goods^ £s?r. 
Secondly, Vit^e Legis^ he is after long Suits and 
chargeable, to make Execution, which is the Life 
and Soul of the Law. Thirdly, Vita fi.eipub- 
lica^ he is Principalis Confervator Pads within 
thq County, which is the Life of the Common- 
wealth, for Vita Reipublic^ Pax. 
*to whom the Yet notwithftanding the Height and Lati- 
Venire facias tuJe of this great Officer's Power and Truft, 
the Law adjudges him in many Cafes not ca- 
pable to do fo much as return a Jury ; for if he 
be of Kindred by Nature, or of Affinity by 
Marriage, to any_ of the Parties, or (that I may 
fay all in a little) if he be not as indifferent al- 
mod in all Refpefts, as he is whom .the Lavt 
allows to be a Juror, he ought not to meddle 
with the returning of the Jury ; but the Venire 
facias (hall be dircfted to the Coroners (or to 
ibme of them, if the Refidue are not indiSe* 
rent^ who in that Cafe are bac vice Vicecom. 
And if the Coroners are not indifferent, then 
the Venire ihall be direded ad 2 Eleilores^ that 
is, to two whom the Court (hall chufe and 
deem fit to return the Jury ; and to the Re- 
turn of thefe Elifors or Eflifors^ ah EUgendo^ no 
Challenge will be admitted, Bro.Tw. Venire 
facias^ 14. as to the Array, but to the Polls, 
ilnft. 158. If one of the Sheriffs oi London 
be a Party, then 'the Venire may be direded to 
the other Sheriff*; if the Under-Sheriff^ be a 



Coroners* 



Forteictie, 
cap. 2. 5* 



£flifor«. 

Challenge. 
Sheriff of 

0( London Of 
of any Flare, 
where two 



Perfonft make Party, yet the Venire may be diredted to the 
oneSheriC Sheriff, 
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Sheriff, with this Provifo, ^od Sub-Vic. iuus 
in nulto fe intromittat cum exemione ijiius brevis. 
18 £.4. 3. 

Judicial Writs may be direfted to the Coro- Suggeftion. 
ners, as the Venire facias^ where the Parties are i inft.1^7. b; 
at Iffue ; there, upon the Surmife of the Plain- of whom, 
tifi^ that the Sheriff is his Coufin, and upon 
Prayer that the Venire be direfted to the Goro- Coroners, 
ners, for Avoidance of his own Delay that 
might happen by the Challenge of the Array, 
the Defendant Iball be examined, whether it be So m EJea- 
true or not 5 and if he confeffes it, then the Ve- mcntagaind 
nire (hall be awarded to the Coroners ; for then ^^"5* '^P^ "^ 
it appears to the Court by the Defendant's 3^^;^^^^^,;^^^ 
Confeflion, that the StieriflT is not indifferent j of the Defend 
but if the Defendant denies it, then the Procefs dants. Roll, 
fliall be awarded to the Sheriff becaufe the She- -''• ^"^J, 
riff's Authority and Profit fhall riot be taken l^^^;^^"^"^'' 
away, without Caufe apparvent to the Court ;jy^^^^^ 
and the Defendant fhall never fake any Chal- Defendant's] 
lenge for that Cafe : But if the Defendant will Suggeftion. 
alledge any fuch Matter, and pray 2l Venire facias The Dcfen- 
to the Coroners, there the Plaintiff (hall not be dant may not 
exaniined ; neither fhall fuch Allegations be al- haveari?»/>tf 
lowed, becaufe Delays are for the Defendant's Ad- ^^^oncrs?'' 
vantage, and the Defendant may challenge the 
Jury for this Caufe, and fo is at no Prejudice. , , 

And fee in ^erm. Hill. 3 H. y. f. 5. placiL 
uU, in a ^are impedit^ where the Defendant 
(hewed how the Sheriff was Coufin to the 
Plaintiff, and prayed a Writ to the Coroners, 
but it was denied \\\t\ upon the fame Reafon. 
Fttz. Tit. Suggejliony placiL 8. BrXballenge^i^^. 
In the Lord Brooks^s Cafe, Trin. 1657. B. R. 
In Ejeftment, the Court was moved that the 
Lord Brocks might be made Ejeftor, which 
was granted; then the Court was informed 
that the Leflfor of the Plaintiff was High Shc- 
VoL. I. ' \^ E riff 
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riff of thjc County, and that the Coroner was 
Undcr-ShcriflF; and it was prayed that Elijbr^ 
might return the Jury^ but the. Court would 
DOC grant it at the Prayer of the pefendant, 
though the Plaintiff offered to agree to it, it 
being in a Trial by Nijiprm ; but had it been 
in a Trial ac Bar, they would have granted \u 
But the regular Courfe is for the PlaintiflT to 
pray it, or elle the Defendant nnay challenge the 
Array at the Aflizes 5 for it is a principal Chal- 
knge, that the Lcffor of the Plaintiff is High 
Sheriff, or of Kindred to the Sheriff; for which 
feie HutL 25. Moor 470. Roll Rep. 328. And 
it was fo adjudged, Trin. 15 Car. 2. B. R, 
Duncofnb and IngUbyy that it is a principal Chat* 



For what 1*^ Ejedlment, the Plaintiff fuggcfted. That 

Caafes ^rocefs he and one of the Coroners were all of the 
fhallbedircft- Livery del Countee fFigortf^ and prayed a Ve^ 

^wu^ ^ ^^^^ ^^^^^^ ^^ ^^^ ^^^^^ Coroner ; although this 
is no principal Challenge, and the Defendant 
might have oppofed the Prayer, yet becaufe 
he confcfTed it, the Award was well to the 
Coroner. So if the Caufc be, that one of the 
Coroners be retained of Counfel with the Plain- 
tiff. If the Suggcflion do not comprehend a 
principal Challenge, but only of Favour, this ia 
not fufficicnt to award Procefs to the Coroners : 
But if it be a principal Challenge, as Affinity, 
6fr. if the Defendant eonfefs if, the Award (ball 
be to the Coroners ; if he will npt eonfefs it, 
then to the Sheriff" i and infuch Cafe the Defen- 
dant (hall never challenge the Array for that 
Caufe: So if the Plaintiff pray Prpcefs to the 
Coroners for Favour in the Sheriff, if the De* 
fendant fay that this is nqt favourable^ he (hall 
3 never 
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ticver challenge for Favour^ unlcfs de puifni 
temps. 2 Roll Trials 66S. H. 

if ihc Array be quafhcd, becaufe made by 
the SherifPs Mioiftcr, who was aiding and of 
Counfel with one of the Parties, yet the Writ 
(hall not be direfted to the Coroners, but to the 
Sheriif, commanding him to make the Panel 
by another Officer ; as, ita quod the Under* 
Shtriffne /e intromUtat^ tfr. 2 Roll, ^irial^ 66^^ 
pi. 12. 

Not^; The Sheriff may appoint a general \ ] 

Officer in aG)urt, and his Return fhall be ^ 

g^od. Keble i Part 357. 

If the Tales be quafhed for Affinity irt the 
Sheriff, but not the principal Panel, becaufe ic 
was made before the Affinity, yet all fhall be 
awarded to the Coroners, fcil. the Dijiringas of 
the principal Panel, and that they return a nev^ 
Taks ; for there (hall be but one Officer % if 
the Array be quafhcd, becaufe made but by 
ont of .the Cproners, or for Affinity in one, &?fk 
yet the Procefs fhall fUll go to the Coroners^ 
tie quod the faid Coroner ne fe intromittat. 
2 Roll. Trials 66g. pl.iy^ fc? 670. K. pi. 2. 

If Default be in the Sheriff and Coroners, Td whom 
the Court may chufe two EJUfors {a) ; and if the Procefs ihatt M 

Parties can fay nothing againft them, they (hall ^^ <i»rc^ed 
make the Panel. IHd, 6yo: L. pi. i. [^e ShSand 

But the Diftringas (hall not be directed to Coroners. 
^fiifors^ for the Court cannot make Officers to 
diftrain the King*s Liege People, but the King i Roll. Trials 
may. 8 H. 6. 12. Dubitatur. 670. L. 2. 

{«> EJiijQrs are Pcrfoos apjfoiruted by a Court of Law, 
to whom a Writ of yenire facias is dircdled to impanel a 
Jnry^ on Challenge to ihe Sheriff and Coroners ; to return 
the Writ in their own Names, with a Panel of the Juior* 
Names. 1 5 Ed. 4. 24. pi. 4. 

E 2 Procefs 
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Procefs may be direfted to the Juftices of 
AfTife, by Affent of Parties, not without. 

When a Panel is made by the EJlifors^ they 
fliall afterwards ferve all Procefs that comes 
upon this, as the Sheriff (hould. 15 Ed, 4. 24. 
1$ Ed. 4. 3, 8. Roll Tit.. 'Trial 670. For it 
may be the Sheriff will diftrain only thofe who 
are his Friends and be partial. 
I Inft. 158. When the Procefs is once awarded to the 
Venire facias Coroners, for a Default in the Sheriff, if there 
once direaed ^e a new Sheriff made afterwards, who is in- 
ner fliaU not different, yet the Procefs fhall not revert, but 
be to the She continue to the Coroners pendant le Plea. 14'/^. 
rifFafterwards. 7. 31. Bro.T'ix.. Venire facias 17. So the En- 
try is, Ita quod Ficecomes fe non intromittat. 
18 £. 4. 3. 8 H. 6. 12. And though a new 
Sheriff comes in before it be returned, yet the 
Coroners fliall proceed to the Execution of it. 
ShcrifFfliall And therefore, where the Sheriff ought not 
not return the to return the Venire^ he cannot return the 
T^/^z, where cf^j^s, For in Error in the Exchequer-Chamber^ 
Ft^Uc'as^ ^^^ Judgment in the ^een's JSench, the Error 
afljgned was becaufe the Fenire facias was a- 
warded to the Coroners, for Confanguinlty in 
the Sheriff; and it was returned by Coroners, and 
afterwards the Tales was awarded, and it was 
returned by the Sheriff, and it was tried, and a 
Verdidt given, and Judgment. And for this 
Caufe held to be erroneous, and not aided by 
the Statute of 32 H. 8. or 18 Eliz. Where- 
fore the Judgment was revcrfed. Cro. El. 574. 
Bro. Tit. 0£lo Tales, g. 

I will inftance one Cafe more in the fame 
Reports, foL gS6. becaufe it is very full in the 
Point. After IfTue in Trefpafs, the Plaintiff 
for his Expedition furmifed, that he was Ser- 
vant to the Sheriff, which being confcfled by 
I Che 
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the Defendant, the Procefs was awarded to the 
Coroners ; and after Verdid it was moved in 
Arreft of Judgment, that the Ti?/<?J^^ ar^a;»- Where the 
Jiantibus was awarded, and returned by the ^^''^"^^ ^«- 
SherifF, which was held by the whole Court ^o^^^^^^^^^ 
be good Caufc for (laying the Judgment; for ought to rc- 
it is a Mif-trial not aided by any of the Sta- turn thef^/w. 
tutes; for Procefs being once awarded to the 
Coroners, the Sheriff afterwards is not the Offi- 
cer to return thd Jury, no more than any other 
Man ; and Procefs ought always to be returned 
by him, who is an Officer by Law to return it ; 
otherwife it is merely void. But afterwards, 
upon View of the Record, it appeared that the • 
^ales was returned by the Coroners, and their 
Names annexed thereto ; wherefore it was with- 
out further Queflion. But the Court faid. If No Name to 
their Names had. not been annexed to thtTales^ ^® Return. , 
yet it had been well enough ; for they be an- 
nexed to the firft Panel, and it (hall be in- 
tended .that the right Officer returned it ; and 
the ufual Courfe is, That to fuch 'itales there is 
not any Officer's Name* fubfcribed, and yet it 
is good enough -, for it is not within the Statute 
ofTork^ which, appoints. That the Name of., 
the Sheriff fhould be fubfcribed ; but it was mo- 
ved that the Record of the Pojiea is. That the 
Tales were returned by the Sheriff; but the 
Court held. That it was amendable, and it was * 

done accordirigly, and the Plaintiff had Judg- 
ment. 

But if the Vmire be awarded to the Coro- Venire facias 
ners, for Default in the Sheriff, and they to the Sheriff, 
do nothing upbn .the Writ; then, upon ^^^^.^^^\ 
Default difcoveredJa the Coroner, de ^«(/»^ SoSri? 
iemps^ the Party ^may.ihew this to the Court, \ 
and have a Venire awarded to th^ Sheriff, (if 
E 3 ^ there^ 
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there be an indifferent one nnade In the mean 
Time) or clfe to EJlifors^ ^ fie e converfo. 

In Error of a Judgment in Cbefier^ the Par- 
ties being at IfTue, a Venire was awarded to the 
Sheriff, and at the Day of the Return, it was 
cntred ^od Vicecomes non mifit breve. And 
then the Plaintiff prayed a Venire facias to the 
Coroners, for Cozenage betwixt him and the 
Sheriff, which was awarded accordingly ; and 
at the Day of Trial the Defendant made Dc* 
faulr, and there, upon Judgment^ Error was 
afllgned, becaufe that after the Plaintiff had 
admitrcd the Sheriff to execute the Writ, he 
could not pray a Venire facias to the Coroners, 
without fome Caufe depuifne^emps\ fed non aU 
locatur^ becaufe there was nothing done upon 
the firft Writ« And the Defendant having 
made Default, it was not material* Cro. 3. 
Part 853. 

But the Defendant might have demurred to 
this Prayer ; for if the Plaintiff pray a Venire . 
facias to the Sheriff, he fhali not challenge the 
Array, nor have a Venire afterwards to the Co- 
roners, becaufe the Sheriff is his Coufm, or for 
any other principal Challenge, whereof he 
might by common Intendment have Cona« 
fance, when he fo prayed iht Venire facias ; for 
upon (hewing this Caufe at firft, he might 
have prayed Procefs to the Coroners ; but for a 
principal Challenge, of which, by commoo, In« 
tendment, the Plaintiff could not know at the 
firft, as that thie Defenrdant is of Kindred to 
the Sheriff, &fr. he may afterwards challenge 
the Array when they appear; or if the Sheriff 
doth nothiiag upon the Writ, he may pray fk 
new Venire to the Coroners. 15 ft 7. 9, 



If 
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If the Plaintiff prays ? Venire facias to the IftheDcfen- 
Cbroners, becaufe he is of Kindred to the She- ^*"^JfP^^ 
fifF, if the Defendant will not confefs this, 'but sug«!ft^^ 
denies if, this fball be cntred, and the Defen- fhaM have bo 
dant ftafl not challenge the Array for this Benefit of it 
Caufe afterwards. Br. Tit. Venire facias^ 21 by Challenge, 
and 23. 

If a Venire facias be awarded fo the Coro- By Confeot, 
nefs, where it ought to be* to the Sheriff, or ^^^ Venire fa- 
the Vifne comerh out of a wrong Place, yet if j'^^"*^''® ^ 
It be ex ajjenfu parUum^ and fo entrtd of Re- wrong Offi- 
tford, it ffiall ftand 5 for omnis canfenfus tollit er- cer. 
rorem. i Inji. 126. //^. 5. 36. But if it be 
directed to t|ie Coroners,, where it ought to be. Mif-trW 
to the Sheriff, without fuch Confcnt oTPartiesi without fach 
this is an infuflicient Trial, not remedied by Conftnil. 
any Statute, except it be upot> an infufficient 
^uggeftion, and then the Statute oi ii Jac. 
c. 13. helps it. 

Upon Suggeftion that the Plaintifi^ and the pr^ * ^ / 
Shj^riffi and one of the G)roners are of Kin- to^fomc of*" 
dred to the Plaintiff or Defendant, or upon the Coroners. 
any other Suggetlion which contains a principal 
Challenge, the Venire facias may be dircfted to 
other Coroners. Z)yi?r 367. 

Error of a Judgment in Northampton^ be- Bailiffs. 
cmk in NcrthampLon^ the Court being held be- 
fore the Mayor and two Bailiffs, the Venire fa* 
c'ias upon the Mite was^ awarded to the two 
Sailiffs to return a Jury, Before ihe Mayor and 
Sailiflfs, fecundum confuetudinem^ which being.re- 
ti^fn^dy and Judgment given, the Error af- 
figned was,^ becaufe iKe Bailiffs being Judges of 
the Court, could nor alfo be Officers to whom 
Pfbcefe (hould be dir<;i?l'ed, there bein^ no Cu- 
ftom that can maintain any to be both Offfcer 
»nd Judge. But all the Court (abfente Hyde) 
E 4 conceived 
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conceived it might be good by Cuftom, and that 
it is not any Error ; for the Judges be not the 
Bailiffs only, but the Mayor a'nd Bailiffs ; and 
it is a common Courfe in many of the ancient 
Corpora: ions, where the Bailiffs are Judges, or 
the Mayor and they be Judges ; yet in refpeS: 
of execuring Proceft, they be Officers alfo ; and 
onf- may be Judge and Ok^ctx diver/is refpeSlibus 5 
as in Redifleifin, the Sheriff is Judge and Ofii* 
cer : Whereupon Judgment was affirmed. Cro. 
1 Part 138. 

In Trefpafs and Afiault laid in the County 
to be at the Palace of H^ejitninfter^ it was ad- 
judged. That the Venire facias (hall iffue al 
Garden del Palace^ and not to the SberiflT of 
Mid^kfex. Bro. Tii. Ven. fac. 31. 

In Trefpafs againfl: two, if one plead, and 
two lifues are joined upon his Plea, and two 
other Iffues are alfo joined, and the Court a- 
ward a Venire ad triandum tarn exitum iUum 
quam pradiSlum alium exitnm inter the Plaintiff 
and the other Defendant, 6fr. this is a good A- 
ward, although there be feveral Iffues betwixt 
the Plaintiff and both Defendants, becaufe that 
this Word Exitus may be for all, reddendo fin^ 
gula ftngulis. Hob, 91. 

If an Inqueft remain for Default of Rapers^ 
and a Decern Tales k awarded, and the Defen- 
dant faith for his Deliverance^ That he is Lord 
Prochein ^^ ^^e Rape, where, i£c. and that all there are 
Hundred, within his Diftrefs, and prays a Writ to the 
next Hundred; the Court may try this by 
Triors prefently, without a Return of the She- 
riff; and if it be true, may award to the next 
Hundred; otherwife, if it be falfc. 3 H. 
6. 39. 
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Rex vcrfmReed: Upon an Information of Variance bc- 
. Perjury at the Common Law, one of the Ju- ^^^^^ ^-Z" 
rors was named J, S. in the Venire^ and J. S.jiringas^vA 
junior in the DiJlringaSj and yet held to be yet good, 
good. i^Sid. 66. 

In an Adtion on the Cafe for Deceit -, or, in Where the ^ 
an Adlion on the Cafe for an Efcape ; the Court no "altw di 
will not change the Venue from the County fr^^^^ 
where the Plaintiff hath fuppofcd the Faft to 
be done, i Sid. 87. . 

TuHe yctfus fFhiieworib : In an Aftion on ^^»«* from a 
the Cafe, it was moved in Arrcft of Judgment, ^^,^ ^^"' 
That the Fenire facias was of 1*auntpn-Deany ^i"v|^^" 
and therefore no good Trial, for Taunton- Dean 
was a large Country, conGfting of feveral Vills 5 
but the Court held it to be good after Ver- 
dict, and that it (hould be intended the V511, 
and not all the Country of Taunton-Dean. 
^ Sid. 88. 

In Kigbfy verfus Bully, it was held. That Ifthelffuebe 
where the Iffue was local, the Fenire could J^^u/^lj'? 
not be changed by the Confent of the Parties, (^o^nt * 
I Sid. 339. . ' 

Swain^s Cafe: If. there be, two Caufes of 
Aftion in the Declaration, one in one County^ 
and the other in another County -, and Affidavit Caufc of AM- 
of the Caufc of Aftion (if any) in one of them, ^° *^5^:^ . 
yet that flull not exclude the Plaintiff oi l^s^^'^; 
Election ; as in Trover ^ u the Defendaat be- chafe cither, 
conies poflelTed in Kent^ and he- brings the 
Goods and fells them iti Lmdon^ and the Plain* 
tiff brings bis Adlion in London ; there, upon 
the common Affidavit, the Venire IhaU not be 
removed from London i and in the principal' 
Cafe now moved in AJ[fumpfit% the Promife was ' 
agreed to be in Borchefter, and, the Breach in 
JMiddlefex > and the Plaintiff declare in Mdr - 
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ikfex^ ftrtd the Cmri opem /^avit woirfd not 
char>gc the Venui to Dorehefter. j Sid, 405. 
fteMit«»k# Ring vtx(^ Atkins: AHion fitt Ajfumpfii 'vnt 
changri. , broiJght in LondtM^ ancf upoh the common -45^- 
daW^ the r^f^/r^ was changed to Hampjhire^ 
Md akhough it was changed, the PTaitTtifF in 
awwhcr Term made Affidavit^ That his Caiifc 
erf Adrofi arofc rn Ntyrthampttmfhire^ and upotl 
tr Rtfie, fhm he wo\jld not give in Evitfencc any 
Matter out of Northampton/hire^ it was laid 
there^ notwithftandkig he. had firft Kaid it io 
LondsH. I Sfd. 442. 

Where thefe are two SherrS, and one chat- 

kngedv ihe yenire (hall be direftcd to the othef 

Sheriff, and not to the Coronersf. iHmvef 329. 

Cmbeph. 1 9 r . I $alk 1 44. Cartheab 214. 

OneShcriff , Tf any Plaintiff; ^.tJr^«"^n^^be^^^^ 

notindifFc- we, fliaii wiog to ttcf SherifF atty Wntbf /Si- 

tent» ^/r»tf^ to ^^£ji 'Corpora^ or Dijiringas^ with a .J>^ ^/bi 

»»<*«^^^^ Illbe, iiv order to fry fuch Iffae at the Afli^s, 

'JjJjJ^^r"*^^*^ ftich Plaintiff or Dem^rtd^nt fhalf hbt pro- 

tdiffur*.wlMtreC««d5 *oa Trial at the fifft AQfees^afecr fhef'gfe 

the Parties do of fuch Habeas Corpo/a^ &c,, Iriall fach 'Gafes, 

not |>rocccd to (x^heP tharf vAhere Vitr'ws o^Jui^ors fhal^'be di- 

?l*iff '^"^ rffled, the Plaimiff or Dtmand^ml, ■ *hen he^ 

Scr tK/^ ftalJ think fi« to try tiie faid Fflge at'ahY<^«J^ 

CoVW^^or P^ whereupeflihe Plkititilf or Dfemartda-nrmiypro^ 

J^^^W::. ceed to- Trials and fd tcries'qitptih^ as -the Cafe 

Alall require : Sa a-Ifo whefe rHe Tenaftit or De- 

fettd^m (fiafl feriflgi-ehe C^dit to Trial by Ff^ 

By $tat, 3* G. r. c. i*^. y^^. 8..' It h etiaSed; 

* That' if atty High* ShcrtflP of^ ahy- Cotinty of 

* Enghnd or ^tffc;?^ (feail h'a^pdn to die bcfofe 

• the Expir^onh or Dettrminatidn of f{i% X^^% ' 

• i»^ before^ be fee i«Wfl%* ftperfeded^ ik fiich 

* Cafe 



Qi. 3. whom it Jhall he awarded. if^ 

< Cafe the Undcr-SherifF, or Deputy Sheriff by- 

* him appointed, fhall neverthelefs continue in 

* his Office^ and fliall execute the (anie, and all 

* Things belonging thereto, in the Name of 

* the faid dcceafcd Sheriff, until another Sheriff 
^ be appointed for the faid County, and fwora 

* in the Manner as is herein after dire£i:ed. 

* And the faid Under-Sheriff or Deputy-Shc- 

* riff ihall be anfwerabfe for the Execution of 
^ the faid Office in all Things, and to all Re- 

* fpeiSts, Intents and Purpofes whatfoever, du^ 

* ring fuch Interval, as the High Sheriff fo dc- 

* ceafed would by Law have been, if he had 

* been living ; and the Security given to the 

* High Sheriff fo deceafed, by the faid Under 

* Sheriff and his Pledges, fhall ftand, remain^ 
^ and be a Security to the Kmg, his Heirs 

* and Succcffors, and to all Perfons whatfo- 

* ever, for fucb Under Sheriff's due Perform- 

* ance of his OflSce during fuch Interval/ 

Note; Since the Jury Aft 3 Gb$. 2. 
r. 25. the Venire facMS muft be de eeirfort 
comitahis m A£tions irpon, pem^l Stacuees. 
2 Sif. 1085. 
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CHAP. IV. 

What Faults in the Venire Facias Jhall 
vitiate the Trials what not. When a 
Venire Facias de novo Jhall be award- 
ed \ when feveral Venire Fsichs's. When 
the Venire Facias Jhall be betwixt the 
Party and a Stranger to the ljfue\ 
who may have Venire Facias by Provifo, 
a7id when. 

Venire facias, \XT ^ ^^^^ "^^ Ihcwed you tO what Offi- 

. why the Writ W ccr the Venire facias (hall be dircfted ; 
fo called. the next Step in the Writ is Pracipimns tibi 
quod Venire facias : Which Words Venire fa^ 
das are the moft efFeftual Words in the Writ, 
and therefore they give the Denomination to 
the whole Writ : And here Opportunity is of- 
fered us to fpeak fomething of a Venire facias 
in general. I am not ignorant how our Books 
fwarm with Cafes, which arife from the De- 
fers in this Procefs, and how that Vcrdidls 
have been fet afide. Judgments ftayed and re- 
verfed, for want of fufficient Remrns, Mif- 
awarding, Difagreement with the Rolls, Dif- 
continuance, and many other Faults in this 
Statute of Writ. But the Statutes of J^^/tf/Vj (efpecially 
Jeofails, the Statute 21 Jac. i. cap. 13.) have pardoned 
z}Jac, 1. 13' (as I may fo fay) thefe Enormities: As, The 
Awarding his Writ^ Hab. Corpora, or Diftrin- 
gas, to a wrong Officer^ upon any infufficient Sug- 
geftionj orby Reafon the^f\iut is inforrie Part 
mifawardtdy or fued out of more Places or fewer 
Places than it ought to be^ fo as fome Place be 

right 



Ch. 4. What Faults in the Venire, &c. 6fc 

right named: ^he Mifnaming of atr^ of the Jury ^ 
either in Surname^ or Addition in any of the faid 
fVrits^ or in any Return thereupon^ fo that upon 
Es^amination it be proved to be the fame Man that 
was meant to be returned \ or if no Return be upon 
any of the faid Writs^ fo as a Panel of the Names 
of the Jurors be returned^ or annexed to the faid 
Writ ; <yr if the Sheriff or Officer^ s Name^ having 
ibe Return thereof ^ is not fet to the Return of any 
fuch Writ^ fo as upon Examination it be proved 
that the faid Writ was returned by the Sheriff or 
Under Sheriffs or fuch other Officer : In all thcfc 
Cafes the Judgment fhall not be flayed nor re- * 
verfed for thefe Defe6b. 

But this Ad doth not extend to any Writ, 
Declaration, or Suit of Appeal of Felony or 
Murder, nor to any Indidtment or Prefentment 
of Felony or Murder, or Treafon 5 nor to any 
Procefs upon any of them 5 nor to any Writ, 
Bill, Adion, or Information upon any popular 
or penal Statute -, wherefore,' fince Informations 
and popular Aftions are grown fo frequent, the 
Attorriies, iSc. herein had beft beware o^ thefe 
Jeofails. 

By this Statute many Defefts are remedied^ Popular Aai- 
which are not by the Statutes of 32 U. 8. on,£sfr. 
cap. 20. and 18 £//z. cap. 14. yet all are not; 
for this Aft only helps the Mifnaming of a Ju- 
ror in Surname, or Addition, and faith nothing 
of his Chriftian Name : Wherefore I conceive 
the Law in CodwelPs Cafe, in the fifth Report, chrifKan 
as it was then; which is, that if a Juror beNamemifta- 
mifnamed in his Chriftian Name on the Venire^ ken in the 
though he be named right in the Distringas f^'>^ A««/; 
and Poftea, yet this is ill, and not amendable; ^'^^^^ ^• 
and with this agrees Goddard*% Cafe, Cro. 2 
F^art 458. 

And 
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Chriftian And fincc the Q)art {Cro. Car. fol. aoj.) 

Name right doabted ihcTcof, I friay wdl put the Queftion \ 

imogm the inifnacned in his Chriftian Name in the J^ria^ 
Diftringas. gas^ &f^. whether thi$ is amendable, or not ? 
Without Difpute it is not by the Statute o£ 
2 1 Jac. for that only helps the Surname. Bot 
with Reverence to the Court's Doubt, I con- 
ceive dearly, it is holpen by the Statutes of 
3a H. 8. and 18 Eiiz. as a Difeontinuance of 
ProceTs} and I may with the more Confidemse 
believe it, becaufe in C^kiwelPa Cak aforefaid^ 
where, in the Panel of the Fenire^ a Juror was 
named Palus Cbeale^ and in the Diffringas^ 6fr. 
he was right named Paulus Cbeak ; and fo, be- 
caufe he was mifnamed in his Chriftian Name 
in the Venire^ Judgment was arretted. But it 
is there adjudged, That if he had been weil 
named upon the Venire^ and mifnamed on the 
Difiringas or Pdftea^ then upon Examination it 
ihouid be amended^ But the Countefs of HuU 
Umd% Cafe, Ub. 5. 42. is exprefs in the Pointy 
and fo is Cro. Eliz. 860. RoL 196. ^epptt in 
the Venire^ and Tipper in the DiffriftgaSy a- 
mended. And fo if the Miftake be in the Pa*^ 
ncl Jurata^ the SheriflF may come into Court 
and amend it. And fo if Samuel be in the Fie- 
nire and Diftringas^ and Daniel in the Notnins 
yuraiarum^ upon Examination, this may be 
amended. And fo if the Name be right la the 
Venirty andmiftaken in the Chriftian Name in 
the Dijiringas or Poftea^ \i is amendable. RoL 
. 197. And fo if he be de A. in the Venirt^^nd 
2)iJiring4Sy and deB. in the Nomina Juratorum^ 
this is amendable. ^ 

And it is to be known, that in moft Cafes 
Vhere the Venire facias^ Habeas Corpora^ or * 

hijlringas 
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Jii^ringa^ be dcfc^ive, xhty are co be amend* 

ed % but if the MaWy be fo fatal it) the Venm^ 

ikn it wufts a Mif trial, (w in the Miftake of 

a Juror's Chriftiao Name, or where a Juror 

not netwrncd, j§ fworn, £sf^,) then the Verdift '^yyenire f^^igi 

tp be ftt afide, and a Vmirefacw de novo to be <^ novQ. 

awarded \ and fo was it to be upon thofe Mif- 

takes, (oow amendable by the Statutes) before 

the making thereof; and where a Jury givcthoncjaiyflidl 

a Verdift, which is accepted and recorded by not try a 

^he Court, be the Verdia: perfeft or impcrfea:, Carfc twica.1 

the Jgrprs are difchargcd, and (hall never try * 

the feme Ifiuc egain upon a Mw Nifi prius. 

But if the Verdift be fo imperfcft, that Judg« 

ment cannot be given upon it, then the Court 

fliaJl award a Venire facias de novoy to try the 

IflUe by other Jurors, Zj*.. 8. 65. BuUtr. 

z Part 32. 

If upon an Iffue all the Matter be not f^^^y FenJn /afiai 
inqoired, a Fmre facias de novo (hall iSixc. de novo. 
18 £. 3.50. 

Jn an Judfia ^uereisj If the Parties go to 
IlTue upon Payment, according to the Defeat 
zance of the Statute, and this is found for the 
Plaint iff, but ibe Jury do not aflefs Damages, 
the Court (hall award a Venire facias de novo^ 
to affefs Damages. izE. 3. 5. Vide hie cap. 6, 
and JR/fU. Tit- Trials 393, pL 11. 

If the Record of the iVj/f prius be mum mo* 
dum tridcifox modium%$^n(i the Plaintiff is non« 
fuioat il^e Affw, for this Miftake, if the Re*- 
cord in Court be right, fdl- Modium^ this Non- 
fyit (hall not be recorded, but a Venire facias d$ 
novP flwil be awarded. So for any other Mi^ 
ftake, as if the Record in Court be in Gr^jr/« 
Jun-lfanCj (£c. and the Ni/i prius ^ which is but 
ja Tranfcript, b^ Gravu-InH-Lsnei &fc* Foir 

(his 
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this is a Nonfuic upon another Record than 
what is in 0)urt. Roll. Jrialj 72 1. pi. 5 6f 9, 
In Battery againft Three, who plead three 
feveral Pleas, and upon the Writ of Nifi P^ius^ 
two Iflues arc found for tne Plaintiff, and Da- 
mages affefled ; but nothing is found for the 
third Iffue ; this is a Mif*trial, and a Venire 
facias de novo (hall iffue. Ibid. 722. pi. 13. 

D^g^ In Detinue, if the Jury find Damages and 

Cods, but no Value, as they ought, this fhall 
not be fupplied by a Writ of Inquiry of Da- 
mages, but a Venire facias de novo (hall be 
granted. And fo of other Dcfcfts in finding 
the full KTue. lbid.pl 15. 

Ventre facias I" ^ S^are Impedit^ if the IflTuc be found 

eU novo. for the Plaintiff, but by Negligence the Jury 
do not inquire of the four Points, fcil de pleni^ 
tudine^ ex cujus Priefentatione^ Ji tempus femeftre 
tranfteriU and the Value of the Church per 
Annum ; this (hall be fupplied by a Writ of In- 
quiry, without a Venire facias de novo^ becaufe 
the Court ex Officio ought to have charged the 
Jury with the four Points of Inquiry 5 and if 
the Jury had found them, no Attaint lay ; for 
as to this, they were but as an Inqueft of Of- 
fice. Ibid. pi. 16. 10 Coke 118. Dyer 135. 

Aniuity. In a Writ of Annuity, if the Iffue be found 

for the Plaintiff^, but the Jury do not affcfs Da- 
mages or Cofts, this (hall not be fupplied by a 
Writ of Inquiry, but ^ Venire facias de novo 
Ihall be granted. Roll, trials 722. pi. 17. 

Ejeamcnt. In Ejeftment againft Baron and Feme, and 
the Jury find the Wife Not guilty, and find a 
Special Verdift as to the Hulband, which fpc- 
cial Verdidt is afterwards adjudged infufficient 
by the Court, a Venire facias de novo fhall be 
granted for both, as well the Wife as the Huf- 

band. 
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band, and the Wife may be found guilty, be- 
caufa the Record^ and Iflue is intire, and the 
Vcrdia is infufficient and void in tout. Jbid. 
pi. 18. 

So if there be fevef al IfTues, and the Jury imperfeft 
£[nd Tome well and direflly, and in others fpe- Vefdift« 
' cial Verdi6t$, which are imperfeft,^ a Venire fa-- 
cias de novd (hall be granted for all, and t;he 
Jury may find contrary to their firft finding. 
Jiid.pl. 19. 

In TreQ)afs of AflTault and Battery, and ta* 
Icing away of Grain ; and the Defendant, as to 
the Battery, juftifies in Defence of his Grain; 
tipon which the Plaintiff deniurs*; and as to^ 
the Grain he pleads Not guihy, which is found, 
for the PlaintiflF, and the Jufy do not tax Da- 
mages for the Battery depending in Demurrer 
as they ought; in this Cafe, if the Demurrer 
be . afterwards adjudged for the Plaintiff, yec 
the Damages for this cannot be afterwards fup* 
plied and taxed by a Writ of Inquiry of Da* 
mages, but a Venire facias de novo fhall iffue to 
Trial, becaufe all is comprifcd in the Original 
Vide apres^ cap. ij, and devant^cap. 2. Ibid, 
pi. 20. 

Who fliall grant it ? 

In a Scire facias upon a Recognizance in 
Chancery^ if the Parties be at IflTuc, upon whfch 
the Record' is commanded into B. R. and there 
it appears that the Venire facias is not well ^ 
awarded, the Venire facias de novo (hall be a- 
warded in the King's Bench^ and not in the 
Chancery. Roll. Tic. Trial, 723. 

In Telvertoffs Reports, foL 64.. The Cafe «s,^^^^^^ . 
That a Ventre facias was made Vicecomiti^ leav- (h^ Cdunty ' 
ing out Salop, for which there was a Blank left left out Id a 
in the Wf it. But fevera ic was returned by yimn/aciat; 
the Sheriff of Salop. In Arrcft of Judgment it 
Vol. I- F wa» 
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WE^ ailedged. That the Venire facias was vitious 
for this Caufe;*but Gawdy faid it (hould be a» 
mended ; and by Fenner and Williams^ it is as 
DO Writ, becaufe it is not directed to any OflS* 
cer. And then it is aided by the Statute of Jeo^ 
fails \ for it might rather be called a Blank than 
a Writ, becaufe it was direfted to no Officer. 
If there be no Return of the Sheriff* indorfed 
upon the Venire facias^ it was held not amend* 
able. 35EUZ. Ub. 5. 41. Otherwife of the 
Diftrin^as^ if that be Album breve^ and no Re« 
tMrn, if the Venire facias be right. Roll. A^ 
mtndment^ 204. ^L 2, 3. 
Several Vinin In Cafes where there are feveral Defendants, 
faciasU. who plead feveral Picas, the Plaintiff may chufe 
' cither to have one Venire facias for all, or feve- 

ral for every one of the Defendants ; but (if you 
wiJl be ruled by Standford) the fureft Way is to 
have ^ Venire facias againft every one, and then 
one c^rnnot have Benefit of the other's Chal- 
lenge; neither (hall theD.eath of one abate the 
Venire facias againft the other, (this he fpeaka 
of in Appeals) \ but if the Court once award a 
joint Venire facias^ you cannot have feveral Ve-- 
nir^s afterwards, though there be nothing done 
upon the firft; except it be upon Matrer de 
puifne Temps^ as the Death of one of the Defcn* 
dants, &fr. Lib. 8. 66. Lib. 11. 5, 6. Siaundf 
155. Bro. Tit, Venifje facias 2. 35. 
Oat f^ittire But now it is the. ufual Courfe to have but 
facias in fcvc- ooc Venire facias upon feveral Iflues, though 
ViifRolI ^'"^ ^^^^^^^ Defendants, Crif. 3 Part 866. 
Tit. Tm\ ^^^* 3^» ^^- -^"^ ^^ ufual, that the Court de- 
596, 620,' dared, Cro. 2 Part 550. That there never 
667. ihaill b^ feveral Venire facias*s to try feveral If- 

Hob. 88, 51. ^gg3 in Qjjg County ; for what need the Plaintiff 
trouble himfelf and the Country with feveral, 

when 



1 
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when one Jury will ferve his Turn ; Et frujira 
fit per plura ^ued fieri ptefi per pauciora. Buc 
otherwife if ic be in two Counties. Cro^ 
3 Part 8^6. 

If A.B. C. and D. be indided for one Fc- 
lonyor Murder before any Juftices, they may 
iffue one Fenire or feveral. 

If the Sheriff and another be joint Obligors 
in a Bond, and one pleads non t^ faSum^ and 
the other Conditions performed, and Procefs is 
awarded to the Coroners, and the IfTues tried by 
oncFenire^ yet this is good. 

There is a great Difference between a feveral 
and a joint Plea, for where many join, tbct:c 
goes but one Femre ; b«t where they fever then 
there (hall be feveral Venires \ or if there be buc 
one, it muft be fpecial, and mentioned to be 
for the Trial of feveral IfTues. Vin. Trial, 300. 

After IfTue joined by two Defendants, if one rinire/aciai, 
of them die, arid then a Venire facias is awarded between the * 
betwiKt the Plaintiff and both the Defendants, Plaintiff and 
aod fo in the HaieasCof^a and Diftringas, yet Z^ll^^, 
this fhall not vitiate xht Ventre faqas, (^c. tOoneisdcatf, 
make Error ; becaufe, though qne of the De- 
fendants be dead, yet the orher being alive, it 
is fufficient. And there needs be no Surmifc 
in Judicial Writs, that one of the Defendants is No Surmife 
dead ; it is Time enough to fhcw it to; the in Judicial 
Court at the Day in Bank. Cro. 1 Part 4, 26. W"^» of 
Bdt if there be two Defendants, and the ^^»/>^S''theP^''"^ 
facias be but againU one of them^ ic is Error. ^ ^ ^ *'^'^**, 
7 H. 4. 13. and Bro. Tic. Ven. fac. 1 1 Cro. 
I Part 416. 

If the Venire facias bears D^c before the renin facias 
A^ion brought, or varies from Ae Roll, yet dated before 
it is aided by' the Statutes of Jeofails. Cro. i the Aaion 
Part 383 90, 91, 203, 204. Mi/continuance or^^^^^^^^ 
Fa Difcon- 
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Dtfcontimance^ or Mi/conveying ef Procefs, is 

aided by 32 H. 8. 30. The fVant of any IVrit 

original or judicial^ Defaults in their Form^ and 

infyfficient Returns thereupon^ are aided by x^ 

Eliz. 14. Cro. 3 Part 259. But you muft have 

a Care the Venire facias be not faulty in any 

Parties Names other Matters ofSubftance; for if the Parties 

miftakcn in a Names be miftaken, or the Iffue, as if the If- 

Wf'tiU^J^* fue be ne* unque Executor, and the Venire facias 

be inplacito debitij i^c. (his is a Mif-trial. Cro. 

2 Part 528. So it is if the Venire facias be in 
placito tranfgreffwnis, where the Action is i» 
flacito tranfgrejftonis (^ ejeffionis firma. This 
Mifawarding of Procefs is not aided by any of 
the Statutes ; and bettq: it were that there had 

No Venirsfa^ been no Venire facias at all in fuch a Cafe, for 
riVwholpcn. then the Statutes would have holpen it. Cro. 

3 Part 622. Stat. 18 Eliz. 14. 

Return of If a Venire facias be diredlcd to the Coro- 

Procefs. ners, all the Coroners ought to join in the Re- 
turn, they being Minifters, not Judges ; and 
fo both the Sheriffs of London ought to join, or 
. elfe the Return is not good. Hob. 97. 

Where fhe Writ is awarded to the Coroners 

ex afjenfu partlum, it is good, though the De- 

. fcndant tpight otherwife have croffed the Prayer. 

Where it is to be awarded to the Coroners^ 

and where it is not a principal Challenge ; yec 

if the Defendant confefs it, it is good ; but if it 

be not confeiTed, the Court will not grant it» 

for the Defendant may have his Challenge if it 

be favourably made ; But if the Plaintiff had 

- faid the Sheriff had been his Relation, or any 

other principal Challenge, the Procefs (hall go 

. to the Coroners, for the Matter came from the 

Plaintiflf himfclf; whereas in the other Cafe, it 

cannot be tried but by the ConfeflTion ot the 

' Party 
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Party himfelf. If the Defendant had faid, the 
Sheriff was not favourable but an indifferent 
Man^ there he (hall not challenge for Favour 
unlefs he fhewed fomc Caufc fubfequent. 

In Debt the Plaintiff prayed a Fenire to the\ 
Coroners, bec^ufe the Sheriff was his Mafter. 
After Vcrdift for the Plaintiff, this Matter was 
moved in Arreft of Judgment, as being no 
principal Challenge; but the Plaintiff had his 
Judgment, though he did not conclude to the 
Favour. Vin. Trials 305. 

Procefs (hall not iflbe to the Coroners but 
where Default is in the Sheriff himfelf; and 
where the Writ is once awarded to the Coro- 
ners for Default in the Sheriff, ho fubfequent , 
Prpccfs fliall be awarded to the Sheriff, though 
pending the Plea a new and indifferent Sheriff 
be appointed ; for the entry is general quikl 
wV. fe non intromittat. 

In Replevin the Parties were at Iffue, and 
the Avowant confelfcd himfelf to be Sheriff, 
and prayed a Venire to the Coroners, and had > 

it. Ibid. 307. 

Upon Confcffion that one of the Coroners 
was of Affinity to the Party, the Array was 
quafhed, and new Procefs iffued to the other, 
Coroners, ita quod the Coroner of Kin fe non in* 
iromitlat. Ibid. 308. 

Whire a Venire h awarded.to Coroners, and 
no Challenge be fuggefted upon the Roll to, 
warrant it, this is Caufe to (lay Judgment, and 
not aided by any Statute ; nor can the Court 
amend the Diredlion of Procefs to a wrong Ofr 
ficer. Ibid, 309. 

Note\ The principal Statutes o^ Jeofails are 
^^ H. 6. cap, 12. and cap. 15. 32 H. 6. cap, 30* 
li Eliz. cap. 14. 21 Jac. cap. 13. and 16 €5* 
'-' . ■ . P 3 17 Car/ 
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1 7 Car. 2, 8. intiticd, /in AB to prevent Arrefis 
of Judgments^ and fuperfeding Executions. And 
the three firft of thefe Statures do not extend co 
Appeals, nor to Pleas of the Crown, or any 
Proceedings upon them, for tbefe arc excepted, 
nor to the Amendment of any Exigent, to 
make any one outlawed. As you may fee at 
large, Ub, 8. 1^2. Blackmorf^OsSt. 

Note ; If the Difiringas be betwixt wrong 
Parties, as if the Parties Names are miftaken^ 
the Judge of Affize cannot proceed, if the Mtf- 
take be infifted upon ; although it wouM have 
been no Error after Vcrdidk ; held fo before 
Juftice fVlndbam^ Lent Jffizes^ 1 68 1 . And fo 
I have known it ruled by other Judges, and the 
Trial refufed. Sec Uttktaff% Reports 253. 

And the four lad of the h\6 Statutes do nei- 
ther extend to them, nor to Adions or Infor- 
mations upon Penal Laws, only in the laft of 
them, ^^'a;. 16, lyCar. 2. there is a Lknitation 
in the Negation of the Extent, feil. Other than 
concerning Cuffoms^ Subfidies if tannage and 
Poundage^ to which it doth extend. 

If the Venire facias be directed Viceeomili 
Lmdon Salutemj iSc. Pracipimus tibij and not 
vobis^ after Vcrdift this is amendable. 39 Elixr. 
£. R. Adjudged. Roll. Amendment^ 200. pi. 31. 

And fo it is, if after 6f habeas ibi hoc breve^ 
&? Nomina Juratorum be left out. Ibid, and 
204. pi 7. 

Buc if the Award of the Venire facias upon 
the Roll be right, and the Writ wrong, k may 
be amenckd by the Roll, as the Mifpj^ifion of 
the Clerk. Ibid. 201. />/. 36. 

If the Words §iuorum quilibet babeat be left 
our, or duodecimo or qui nulla affinitate attm-^ / 
gunty or Vicecomiti be left out^ thefe are amend-- 

'3 ^able 
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able as Miftak«$ of the Qerk. SaH. 2041 20^4 
pi. 8, 9, lo. jUtundmeni. 

* By Stat. 5 G. 2. r. 13. it is enaded, * That 

* where any Vcfdidt hath been or (hall be givcq 
f in any Adlion, Suit, Bill, Plaint, or De-r 
^ mand jn any of his Majefty's Courts of Re* 

* cord at ff^eftndnfier^ or in any other Court oF 
^ Record within England or Waks^ the Judg^- 

* m^ot thereupon (hall not be liaid or reverfed 

* for any Defed or Fault either in Form or 
5 Subftanc^, in any Bill, Writ Original or Ju- 
f dicial, or for any Variance in fuch Writsfrom 

* the Declaration or other Proceedings. 

^ Provided, nev^rthelefs, that nothing in this 
^ .AS: contained (hall extend or be conftrued tp 

* extend to any Appeal of Felony or Murder \ ^ 
^ or to apy Procefs upon any Indiflment, Pre- 

f (entment (x* Infbrmatioq, of or for any Of* 
^ fence or Miicleo^eanor whatfoever. 

In fome Cafes a Venire facias (hall be award- Femrefadai 
pd to tflake an Iwqueft betwixt a Stranger to the between a 
Writ and Iffue, and the Party. I will Inftance J|J2 ^^ • 
bat in one, and that is upon the Statute of "^^'* 
If^ifim. 2. iap^6. If a Tenant being impleaded 
to vouch to Warranty, and the Vouchee de- 
nieth the Deed, or other C^ufe of thjB Warrant 
tyy&r. that the Demandant may. n0t hereby 
be delayed, he may fue out a Venire facias to 
.try the Jflue between the Tenant and Vouchee. 

Inqucfts in Pleas of Land (hall be as well ta- Inqneft, at 
Jten at the Requeft of the Tenant, as of the De- "^^^ ^«' 
mandant. 2 Edw. 3. cap. 16. If the Plainjiflf ^ 
or Demandant defifteth in proiecuting his Acti- 
on, and bringcth it not to Trial, then the De- Fmre facias 
fendant or Tenant may fue forth a Venire facias ^Y Pr^vifo. 
with a Provifcj which is to no other End^but 
that the Sheriff (hould fummon but one Jury, if 
F 4 the 
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llie Plaintiff alfo fliould have brought him ano« 
thcr Writ to the fame Purpofc 5 and although 
(as my Lord Dyer faith, fcL 2 1 5.) the Granting 
of this Venire faciaSy &c. with a Provi/o, dc* 
pends much upon the Difcretioa of the Court, 
yet for the greater Part it is not grantable for 
the Defendant, unlefs when he is Adtor as well 
as the Plaintiff ; dr unlefs there be a Default, 
and Laches in the Plaintiff; therefore there can 
be no Trial by Provifo againft the King (unlefs 
with the Attorney General's Confenr) becauie no 
proof preTent- Default or ILacbes can be imputed to the King.- 
Jf after Iffoc gyt an Avowant in Replevin may have a Venire 
Joined. facias with a Provifo^ immediately after Iffue 

joined, becaufe he is Ador, and in Nature of 
the Plaintiff. 
Carniflife. If the Plaintiff in Detinue and the Garnilhee 

be at Iffue, ^nd the Plaintiff prays a Nifipriusi 
and this is granted ; yet the GarnfOiee at the 
fame Time may have a Nifi prius with Provifi^ 
becaufe he is Plaintiff alfo. Lib. 6. 46. Roll. 
Tit. 7r/W, 629. 
f»rJf. If the Plaintiff deliver the Writ to the Sheriff 

iardey fo late that he cannot ferve it, the De- 
fendant ffiall have a Writ with Provifo. Roll. 
Trial, 66€, B.pli. 

But at the fame Time the Plaintiff may have 
another Writ, and the Sheriff may return which, 
of them he pleafes at his Eleftion. 8 H. 6. 6. 
Ibid.fL 2. ' 

The Prcvifo ought io be, quando duo brevia 
^ funt in eodemgradu 6f qualitate. Ibid. pi. i. 

If the Default be in the Plaintiff after Iflue 
in the profecuting of the Venire facias ^ then the. 
Defendant may have a Venire facias with Pro^ 
vifo^ but not a Habeas Corpora with a Provifo^ 
uncil the Plaintiff hath made a Default in the 
Z famit. 
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fame Writ ; for^he ought only to have the fame 
Procds with z Prov'i/b^ in which there was a • 
Default of the Piairiiiti firft : And therefore^ 
although the Defendant had a Fepire facias with 
a Provifo upon a Default of the Plaintiff, yet 
he cannot have a Nijiprius by Provifo^ without 
another Default of the Plaintiff. Uid. pi. 2. 
. If the Defendant ha:d a Habeas Corpora by 
Provi/Of and the Jury remain for want of Huh- 
dredors, yet he cannot have a Diftringas Jur. 
•with a decern ^^les cum provifo^ until a Default 
of this Requcft of a Tales is in the Plaintiff. D. 
J5 El gi8. 10. 

But Note the Nota (in Staundfor^^ Pleas del 
Coron.fol 155.) That if by. Negligence of the How the 
Plaintiff^ the Defendant fues a Venire facias Plaintiff nuf^ 
with 2L Provifo^ yet the Plaintiff may at his^^^^^^ 
Pleafure ftay the Defendant, that he (hall not ^*"'>^''^ 
proceed in his Procefs, in praying a Tales upon 
the Defendant's Procefe, as it appears T. 15 H. 
y.fol.g. And the Defendant (hall never be 
received to purfue this Procefs with a Provifo^ 
fo long as the Plaintiff purfqes, or is ready 
to purfue, as appears Micb. 14 H. y. 

Micb. 10 Geo. 2. B. R Dodfon verfus Tay- 
lor. The Plaintiff having flept over an Af- 
fizes, the Defendant gave Notice of Trial,, 
and carried the Caufe down to Trial by Pro- 
vifo the then laft Affizes at Kingftony but the 
Defendant not having entrcd a Rule for that 
Purpofe with the Clerk of the Rules, the 
Words of which are, fiat Niji prius per pro^ 
vifo fi ^uerens fecerit iefaltam. The Court 
on Debate fet ^ afiide the Nonfuit for Irregula- 
ris^ 

And 
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r^tUi Men: And feeing the 9»&j {a) Mc« offer tbein- 
felves to \}s, we will tell them upon what Ac- 
count chev come, before they thruft themfelves 
into the tnqueO:, commonly for the Love of 
eight Pence *, but it may be to do fome of their 
^ Neighbooni a (hrewd Turn. 

Vimre facias de novo awarded, where iMiit 
Damages, and Part of the Words not adiion- 
able. Praff. Reg. in C. P. 

Verdift fct afide, the Vinire being retumabk 
at a Day fubfequent to the Adizes, for till after 
the Return of the Venirgy and Default bv the 
Jufors, there could be no Nifi prius. Note, 
Uie Jury Procefs was returnable properly. 2 
Barnefs Notes 3yy. 

Return of Fenire facias^ if dcfeftive, with- 
in the Statutes of Amendment. 2 Banefs 
Notis 3. 

\a) Tales^ k ufcd in the Law for a Suppljr of M«b iA' 
panelled on a Jary and not appearing^ or on their Appear- 
ance challenged as not indifferent ; when the Judge apoa 
Motion orders a Supply to be made by the Sheriff, CfTc. d 
one or more /ucJ^ Perfons prefeht in Coart, equal in Repu- 
tation to thofe that were imptmelled, to make up a ^ 
Jury. Sec Pofiea. 
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Wfy the Venire Facias rum to haw tbl 
yury appear at Wcftminfter, though 
. the T!rial he in the Country. Of the 
Writ of Nifi Prius, when firfl given^ 
when grantabky when not, and in what 
Writs. OfJuftkesofm&VfiM^. Of 
tb^ Tales at Common L&w and hy Sta- 
tute. When the Tranfcript of the Re^ 
cord of the Nifi Prius dijfers from the 
^oll\ whereby the Plaintiff is nonjitited^ 
be may have a Diflrlngas de novo. ^ 

BUlr to obferve the Method of the Writ, 
the next Words are coram Jufticiariis no- 
litis de Banco apud Wefiminft. tali die. And 
here firft of all you may a(k me, to what Pur- 
poie the Sheriff is commanded to caufe the 
Jury to come to Weftminjier^ when they are 
to try the Caufe in the Country ; and in Truth 
are not to come to fFeJlminJler? Imuft confcfs. 
The Rclblution of this Queftion is not* unne- 
ceflary. Wherefore we njuft know, That ori-^ 
ginally, before the Writ of Niji prius was gi- 
ven^ che Purp6fe for which the twelve Men 
were to be fummoned upon the Writ of Venire why Ac r^- 
facias to come to W^minfter^ was that con- nire facias h 
tained in the Writ, videl. ad faciend. quandam to have the 
Juratami for then was the Trial intended to {^^r^F^^ 
be there, if a full Jury appeared ; if not, then ^^ ^^ '^ 
a Habeas Corpora^ (with a ^ales fometimes an- Hai. Corp. 
ncxcd to it, the Form whereof you may fee 
ia the R^ifter); and if they did not appear 

- at 
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at the Return in the Habeas Corpora^ then went 
out the Distringas. This I fpeak of the Common 
^ Pleas: But the Courfe of the King's Bench and 
" Exchequer is, after the Venire facias^ to have a 
Dijiringas^ leaving out the Habeas Corpora. 
Trials then were all at Bar. (I fpeak not of 
Afljzes.) But now, becaufe Jurors did not ufe 
to appear upon the Venire facias^ it being wirh- 
ViidiatBar. out Penalty, Trials at the Bar are appointed 
upon the Habeas Corpora and Diftringas^ be- 
caufe the Jury will more certainly appear at the 
Day of the Diftringasy through Fear of forfeit- 
ing Iflues ; which the Sheriff returns on the 
DiftringaSy not on the Venire facias. By the 
Wfcere a Jury Statute of 1 8 Eliz. cap. g. no Jury (hall be 
i» MK compel- compelled \o appear at fVeJiminJiery for the 
^'^^mS' Trial of ah Offence (upon any Penal Law) com- 
'^^ mitted above thirty Miles from Wejlmin/ter^ 

except the Attorney General can (hew reafonable 
Caufe for a Trial at Bar. 

Thus it was at Common Law, before the 
giving of the Writ of Niji. PriuSy when all Ju- 
rors, together with the Parties, came up to 
the King's higher Courts of Juftice, where the 
Caufe depended; which, (when Suits multipli- 
ed) was to the intolerable Burden of the 
Country. 27 £. i. cap. 4. Wherefore by the 
Sratute of fVeJlminJier 2. cap. 30. a Writ of 
Niji Prius was firft given ; and that in the Ve- 
nire faciaSy as we may fee in the Form of the 
Writ there mentioned, fcil. Pracipimus tibi 
quod Venire facias coram Jufticiariis nojiris a^ 
pud Wejlmon. in OSabis San£li MicbaeliSy nifi 
t(^li die if loco ad Partes illas venerint 12 (fc. 
By which Writ it appears, that the Venire fa- 
cias was not returnable till after the Day of the 
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great, partly in refpedt that the Parties, not 
knowing the Jurors Names, could not tell how 
to make their Challenges, and fo were furprifedi 
, and partly in refpeft of the Jury, who were** 
greatly delayed by the Effoigns of the Parties, . 
that by the Statute of 42 Ed. 3. cap. 11. it is 
ordained, ^bat no Inqueft^ but JJJizes and Deli^ 
Iterances of Goals^ be taken by Writ of Nifi Prius, 
nor in other Manner at the Suit of great or 
fmally before that the Names of all them that pall 
pafs in the Inqueft be returned in the Court. And The Nanm 
x;hcir Names m'uft be returned upon a Panel of the Jurow 
annexed to the Venire facias^ fo that either Par- *n»*ft he'c- 
ty may have a Copy of the Jury, that he may Sc'coS^e- 
know whom to challenge; and the Jury not fore any Trials 
coming upon the Venire facias^ make a feigned iind why. ^ 
DefauJt, which warrants the Biftringas^ fc?f. 
iinlefs they appear at the Day 6i Nifi prius. 

So that by what hath been faid, you may Itismthe 
perceive to what Purpofe the Sheriff is com- Coaj^'* ^W*- 
manded to caufe the twelve Men to come ^o^^^^^*^^ 
Wejiminjier^ though the Trial be in the. Coun- a Nifi ^^4^ 
.try. And that, a4 faciend. quandam Juratam^ not*' 
becaufe it is in the Difcretion of the Court, whe- 
ther to grant a Writ of Niji priuSy or to have 
a Trial at, the Bar, And for this, the Duke of 
Exeter being Plaintiff in Trefpafs, a NiJi prius * 

.was prayed /or the Duke, and it was denied ; 
for that the Duke was of great Power ip that 
County. And if the Trial fhould be had in 
the Country, Inconvenience might thereupon 
follow, as you may read, 2 Inft. 424. and 
4 Inji. 161. Nay, in fome Cafes (as if the When th« 
Caufe require long Examination, ^c.) it is not ^^^^ aranot 
in the Power of the Court to grant a NiJi ^"^^^^ * ^^ 
priusj if the King pleafe,: For in fuch Cafes, /'^'*'* 
as appears by the Writ in the Rcgifter i85/ 

the 
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the King by bis Writ may reftrain, and com- 
mand the Juftices that they (hall not award 
any Writ of Nifipriusj and if they have^ that 
they foperfcdc it* R N* B. 240, 241. No 
Niji pritts (hail be granted where the King b 
Fartyt without fpecial Warrant from the King, 
or the Attorney General's Cbnfent. Staun^. 
J56. F.N.B. 241* 4 ^»^- «6i. 2 Jjjt. 
424. 

In a Precipe qucd reddat^ if the Tenant after 
Aid of rhe King pleads to the Inqueft, the 
Plaintiff fhall not have a Nifi prius^ becanfe 
the Tenant hath Aid of the King, and fo the 
King is in a manner Party. 25 E. 3. 3^. Nei- 
ther is a Ni/tprius to be granted, if any of the 
Parties may. have Prejudice by it. Roll. Trial, 
6ig, ^pl.2.^ 

If the Juftices de NiJi prius die before the 
Day in Bank, yet the Record (hall be received 
from the Clerk of Affizc, without a Certiorari^ 
Qlt other Form of Entry but the aniient Form. 

Alfo in that Cafe a Certiorari may be dired- 
ed to the Executors or Adminiftrators of the 
Juftices, to certify the Record. Dy. 4. 5 Ph. (j^ 
Mar. 163. 55, Roll. Tit. Trial, 629.S.P/. i, 2. 

They have no Power to increaie Damages, 
nor allow or difallow Protedions, nor to al- 
low a Plea of "Excommcngcment in the Plain- 
tiff, But they may record the Protedtion and 
the Default ; and this ftiall be allowed or dif- 
allowed in B. Roll, Trial, 630. 

They may demand the Jurors upon a Peimt, 
they may amerce Jurors, and punifti a Trcfps^ 
done in their Prcfcnce, which is- in Defpite of 
the King, and for this make Procefs, and txiay 
fine Offenders. Itid. 

In 
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In Ejcftment the Defendant may plead at 
the Affizes, that the Plaintiff hath entered in^ 
to Parcel of the Land mentioned in the De- pka puhdar^ 
daration puis k darrein Continuance^ and the rein Continue ' 
Juftices oi Nfji prius m^iy accept this Plea, fot ««^^- 
it is in their Eleftion ; for if they perceive the 
plea is dilatory, they may refufe if, for rt is at 
their Difcretion. Sir Hugh Brown's Cafe, f» 
Scaccario^ Mich. %Jac. Roll Tit. Trial; 630. 

> If eleven Jurors be fwom, and the tweHHi The Power cf 
is challenged, and the Jurors cannot ^rce in ^^^ J«dge 
the Challenge ; for ten affirm the Challenge, "I^° ^'^v ^ 
und the other denies it; although tlie Party J^'^*^'/"' 
which did not take the Cliallcnge, will not * ^^"^ 

agree that the eleven fwom Aall have another Challeogo. 
to them in Irftj ^f him that is challenged, yet ' 
the Coutt may do this. Roll Trials 675. T. 
fl I. ^ 

, If a Challenge be taken to the Array before 
any Juror is fworn, aod Triors be chofen, who 
cannot agree, yet they fliali not be commanded 
io,Guftody, becaufe they never were fworn up- 
on the Principal. But the Court may difcfaargc jarors dif- 
ihem and chufe others. Ibid, pi 2. charged^ 

• If there be three Triors who will not agree, 
the Court cannot take the Verdift of two, and 
command the other to Prifon. The fame Law 
in Cafe of a Verdia upon an Iflue. Uid. pi 2. 

^ Where fourteen Jurors are impaneU'd for the . ' 
King, the Judge cannot difcharge any of them 
after they are fworn, if not, that they will not 
agree with rheir Companions. Ibid. 

. If the Jury fay, upon Demand of thp Court, AmerccmcntJ 
that they arc agreed, and afterwards when they 
^re oppofed, they fay the confrary in any Mat- 
ter, they may be amerced for this. Roll Tit. 
YnW, 675. 

And 
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. And now fincc the Nifi prius (for fo it is 
called, becaufe the Word Prius is before Vem- 
rint in the Dijlringas^ i^c. which was not (b 
in the Venire facias upon the Statute of ff^. 2. 
f<?p. JO. before rehear fed) muft not be in the 
Venire facias^ becaufe the Names of the Jurori 
arc to be returned to the G)urt, before the 
granting of the Nifi prius 5 therefore the Nifi 
prius is now in the Habeas Corpora and Diftrin- 
gas. And if the SheriflF return not a Panel of 
the Jurors upon the Venire facias^ there (hail be 
no Niji prius upon the ^ales^ until a Panel be 
returned, 27 H.6. /. 10. i H. 5./. 11. which 
brings me again to fpeak of the i'ales. 

iiS'ter Verdifts, received of NiJi priusy and 
Writs of habeas Corpora Jura$. being loft 
by Mr. Jacomb the late Affociate ; Rule for 
Defendant and Jacomb to (hew Caufe why new 
Records and Writs (hould not be made oaC 
agreeable to the old, and Verdids returned ac* 
cording to the finding of the Jury, made abfo- 
lute, no Caufe being (hewn to the contrary. 
iT 27 fcf 28 Geo. 2. Lajfiter againd Harvej. 
Supplement to Barnefs Notes 54. 

If the Record of NiJi prius agrees with the 
Declaration^ a Variation from the IlFue is ooc 
material. 2 Stra. iiji. 

A ^ales is 9 Supply of fuch Men^ as were 
impanelled upon the Return of the Venire fa- 
cias ^ grantable when enough of the principal 
Panel to make a Jury do not appear j or if a 
full Jury do appear, yet if fo many are chal- 
lenged, that the Rcfidue will not make a Jury, 
then a Taks may be granted. And this ac the 
Common Law was by Writs of Decern tales^ 
e3o talesy (^c. (out of the King's Courts) one 
of them after another, as there w^ ncod^ until 

ihcrc 



Ch. $. and of the Talefi. §| 

there was a full Jury : But now by the Statutes 
of 35 H. 8. 6. 4 6f 5 P. ££? M. 7. sEliz. 
25. and 14 Eliz. 9. » 

The Juftices of Aflaze and Nijiprius^ at the fales bjr 8ti* 
Requeft of Plaintiff or Demandanr^ Defendant tute. 
or Tenant, or of the Profccutor tarn quam^ (if 
two, more, or but one of the principal Panel 
appear at the Ntfi prius) may prefcntly caufe a 
Supply to be made of fo many Men as are 
Wanting, of" them that are there prefent (land- 
ing about the Court ; and thereupon the very 
Ao: i& called a 'Tales de circumftantibus. (a) 
' , Note, the Difference between Tales at Com-' 
ihon Law, and Tales by the Statute ; the firft 
called only [Tales'] tjie fecond [Tales de circum- 
ftantibus] the laft of. which cannot be granted 
at a Trial at Bar, which is a Trial at Common 
Law; for there ic muft be only [Tales'] by 
Writ anriexed to the Venire facias. But Talei 
de circumftantibus is given by Statute to Trials 
by Affize and Nift prius^ per Stat. ^^ H.S. 6. 
Yet fuch 2L Tales to an Indiftment in fP'ales was 
dut of that Statute, and helped by the 5 Eltz* 

if the IflTue be to be tried by two counties, q-aks, in what 
and one full Inqueft appear of one county, but Cafes it (hall 
the Inqueft remain for Default of Jurors of the *>« granted, 
other Courtty, a Tales (hall be awarded to the ^ 
County where the Default is, not to the other. 
Roll. Trial, 671. M. pi i. 

(a) A Tales ie.circumfiatitthus is in fomeMeafure taken 
away, or rendered ufelefs, by the late Statute for regu* 
lattng of juries^ 3 Geo^ 2. c. 25; though it is faid to have 
been held by l^aym. Chief Juftice, Irin, 5 Geo. 2. That 
tbi^ Statute doth not exclude a T^^j, but that it may flill^ 
be granted upon fp^cial Juries. Vin. Trials 313. 

Vol. f. ' G If 
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' Two Pkintiffs in Trcfpafs; and at the Nifi 
' prius the Defendant (hews a Record to the 
Court, by which it appears that one of the 
^ Plaintiffs was outlawed after the laft Conciou- 

.ance, the other cannot pray a Tales. 
» The Sheriffs upon the ^ales de circumftanti- 
. ' ius^ may impanel a Prieft or Deacon, if be hath 
fufficient Frecheld of Lay-Fee ; but ngt an In- 
fant, nor one of the Age of eighty Years, 
What Pcrfons He may impanel Coroners Capital Minifters 
of the Tales, of any Corporation, Foreftcrs, Men blind, mute, 
(if they have their Under fl^anding, but not deaf 
Men) excommunicated Perforis, 'but not out- 
Jawed or attaint, not Aliens, nor Clerks at- 
' tainted, nor Perfons attainted of falfe Vcrdidls. 

Challenge. The Coroners may put the Sheriff on the 

^TaJes. 

It feems by the Statute, none of the Parties 
can challenge the Array of the Tales, but only 
to the Poll. 

After a Challenge to die Poll tried, there 
. jhall be no other Challenge to the fame Poii, 
for any Caufc or Matter that is at the fame 
* Time. 

In an Afiion of Trefpafs for taking away the 
Plaintiff's Money, one of the Tales was chal- 
lenged, bccaufe he was a common Foftcrer of 
Thieves, and dwelt in a fufpicious Place, and 
of ill Fame ; . and held a good Chalieiigc. 

For Challenges,, kc the Tide Cballe^e at 
large. j. • 

What' Iflbes (hall .be tried by YAlesdi cir* 
cumjiantibus, fee fVilliam*s. Reading, £sf bic 
cap. 7. .. 5 

But (ince none can come after the Repor- 
ter, oblerve wiihme his Nota^L^eur in his 
loth Report 104. That at Common^Law, in 
3, - the 
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the granting of a "Tales five Things are to be 
confidcred, 

I. The Time of the granting, fcfc. thereof. 
. 2. The Number of Tales. 

3. The Order of them. 

4. The Manner of Trial ; that is, where by 
them with others, and where by them only. 

5. The Quality of them is to be confidcred. 

As to the firft, four Things are like wife to 
be confidcred. 

I. That the Time of granting them is upon ktWickham 
Default of fo many .of the principal Panel, that Affizes » 
there cannot be a full Inqucft. , ^^'* *^^4» 

. a. That at the Time of granting .hem, thef^^-^'J^ 
principal Array ftand •, for Tales are Words fi- waschallen- 
miiitudinary, and. have Reference to the Re -ged, bat before 
femblance, which then ought to be in e[[e\ and ^« was fct a- 
therefore if the Array be qualhcd, or all ^^^^f^J^^Y,!- 
Polls challenged and trcited, no Tales (hall be hy^Mountague 
awarded, for then there are not ^ales\ but Chief Baron, 
in fuch a Cafe, a new Venire facias fliall be 
awarded. But if at the Time of granting the 
Xales^ the principal Panel ttand, and afterwards • 
is quafhed, as aforefaid, yet the Tales (hall 
ftand ; fbr it fufficeth if there were ^ales^ ac 
the Time of granting the Tales. 

3. It is to be obfcrved, that he which is 
meeriy Defendant, cannot pray a Tales till the 
Plaintiff hath made Default. 

4* In fome Cafes a Tales (hall be granted 
after a full Jury appear and is fwornj as if a 
Jury be charged, and afterwards before a Ver- 
didt given iri Court, one of them die, a Tales 
fhall be awarded, and no new Venire facias : 
G 3 And 
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And fo if any of the Jurors impanelled die l^c* 
fore they appear, and thi9 appears by the She- 
riff's Return^ the Panel (hali not abate ; bat if 
there be need, a jia/^i fhall be awarded. Ami 
the Tirxie for Challenge and Trial of the T^^ 
is after the principal Panel is tried j and if tbe 
principal Panel be affirmed, the iame Triors 
(hall try the I'ales ; but if it be quafhed, th^ni 
the two Triors of the Principal (hall not tiythc 

As to the fccond, to wit the Number^ twq 
Things are to be obferved. 

1. That in all Cafes the Tales ought to be 
under the Number of the Principalin the.^^- 
nire facias (unlefs in Appeals) as in Attaint^ 
under twenty-four ; and in other Adtions where 
the Venire facias is of twelve, under twelve. 
And' the Reafon wherefore more than the Num- 
ber may be granted in Appeals of the Plaintiff^s 
parr, is becaufe the Defendant may challenge 
peremptorily J and if Default be in the Plain- 
tiff, then the Defendant may pray a Tales^ and 
the Reafon is in favorem viu^ and that he may 
expedite and free himfelf from Vexation, an4 
the Queftion of his Life, for fear that his Wit* 
peflcs (hould die, 

2. That the Nuinber ought always to be cer- 
tain, as ftn, eight, fix, or four, JE^r. But now 
\>Y the Statute of 35 H 8. a Jaks de circum- 
Jlantihs may be granted, as well of an un- 
certain as a certain Number, and that by Force 
pf thefe Words in the Statute 35 K 8. 5a ma^ 
fty^'&cc. as fha^U make a full Jury. In capital 
fafes a lales may be granted for a larj^er Num- 
ber than were in the principar Panel, as for 6o» 
40, or any other even Number, in order t6 
prevent Delay j which may be occafioned by 
* ^ peremptory 
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, peremptory Challenges 5 and in ihis rt(pt& the 
Law differs froth other Cafes in which the Tales 
muft be for a kfs Number than the firft Prgccfs. 
Vin. Trials i2 1. 

As to the third, to wit, the Order, it is to 
be known. That alway;s in every new TateSy the 
Number fball be diminifhed, as if the firft be . ^ 

ten, the fecond (hali be eight, and fo always 
lefs. But if the Tales awarded be qualhed by 
Challenge^ you may have another of the fame 
Number. 

As to the fourth, to wit, the Manner of 
Trial, that is commonly by them with others ; 
bat by them only, when after the granting the 
Tales J the principal Panel is qoafhed, then the 
Trial fhall be only by the Tales ; or if the Tales 
do not amount to a full Inqueft, another Tales 
to fupply the former may be granted. 

As to the fifth, to wit, the Quality of the Therefore if 
Tales J they ought to be of the fame Quality as theFemre/a- 
the ^ales are 5 and therefore if the firft be per 'l^^'^^^l^: 
tnedietaiem Lingua^ of Englifh and Aliens, fo •|r^ar, thef^/zi 
ought the Tales to l?e ; fo if the Principal be cannot, 
out of a Franchifc; fo if the Venire facia^ be 8E. 4. 12. 
dircded to the Coroners, fo ought the Tales ^^^^ 
and nil Things which are required by. Law in 
the ^aks 2St required in the Tales^ as you. may 
read in the aforefaid Sututes, Vide Staundf. 
"Pleas del Cor one^ f. 155. 10 Rep. 105.^ 

Where a Juror is withdrawn, when the Plain- 
tifir intends to bring the Caufe to Trial again, 
he may have a Bijlringas^ iSc* with a decern 
T^les. 

By the Statute of 23 i/. 8. cap. 3, If there Atctint. 
be not enough fufficient Freeholders as are re- 
quired in an Attaint, in the County where (lich 
G 4 Attaint 
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Attaint is taken, a T'dles may be awarded irito 
the Shire next adjoining. 

If the Tranfcript of the Record of the Nifi 
prius be miftaken, and not warranted by the 
Rolls, for which Caufe the Plaintiff becomes 
nonfuir, he may have a Diftringas de novo^ 
upon Motion to the Court, and the Poftea (hall 
not be recorded, Cro, 1 Part 204. Palmer"^ 
Reports 378. For there is but a Tranfcript 
of xhe Record fcnt to the Jufticcs oi Nifi prius. 
Firft they were Jufticcs of Affizey and therc- 

SJ?'f Af- ^^^^ ^'^^y ^^^^'" ^^^^ ^^^^ ^'"' ^'^^"^^ ^^^ 
fize! '^ ^^^ ^^^H rarely brought; for this common Ac- 
tion of Ejcftment hath cjefted moft real Ac- 
tions, and fo the AJftze is almoft out of Ufe, 

It fhall be lawful 10 return Perfons upon the 

^aks .yf\i\im zny County of England, who (hall 

have 5 /. per /Itinum above Reprizes ; and in 

Wales 3 /. per Annum. 4. (^ 5 fV. (^ Mk r. 24. 

Where there (hall be Occafion for any Tal^s, 

the Sheriff or other Minifter, to whom it (ball 

appertain to return the Tales Men, (hall return 

Freeholders or Copyholders of the County where 

the Caufc is to be tried, who (hall be returned 

upon fome other Panel to ferve at the (aoie 

Affizes,^and then attending to ferve upon fuch 

Tales ; and the Plaintiff or Defendant may have 

his Challenge to the Jurors fo named, in fuch 

Manner as if they had been impanelled upon 

the Venire : And the Judge of A(rize (haH and 

• may proceed* to try the IfTue with thefc Tales 

Men fo newly added, as he might have done, 

if all thejurbrsi returned on the Fenire had ap- 

Pfrfw on tl^c ppared ; And in Cafe any Freeholder or Copy- 

Ta/es wuh- holder fo returned on the Tales, being prefenc 

&r t^'^c"'^" at fuch Rergrn, (hall refufe to appear when caU 

find, ^ * J^^> ^^ ^f^^^ Appearance (hall wilfully withdraw 

biwfelf, 
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himfelf, the Judge of Affize who awarded fuch 
^ales may fine him. j ^ i IV. 3. cap. 32. 

Bullock verfus ParfonSy Paf. 4 Ann. B. R. Dijiringas 
In Debt, after Verdift for the Plaintiff, Mr. with a Blank . 
Eyre moVed in Arreft of Judgmehr, that the^^^'^^cCaufc 
Dijiringas was with a Blank, and D^^/V/ (the J^^^JJ' 
Caufc of Aiftion) omitted \ fo it was a Dijirin- ^^^ * ^' 
^^j in another Caufe: On the other Ssde, it 
was urged to be as no Dijiringas^ and aided 
by Verditl, and that it was amendable. Hoh. 
246. %.Qro. 528. The Court made two Authority of 
Queflions, fiifft. Whether the Judge of iV^aJudg«of 
prius had Authority to try this Iflue.?* £/ per Nifipriusls 
Bolt Ch. J. The Authority of the Judge, of J^^^f^f/' > ' 
Nift Partus is not by the Dijiringas, but by the • 

Conruniflion ofyAffize -, for it is 13 £. i. ^. 30, 
which gives the Trial by Niji^prius^ and by that 
Statute the Trial by Niji prius is given before 
the Juftices of Affize ; and at firft thefe Trials 
by Ni/i prius were always had and made upon 
the Venire facias\ and indeed theClaufe of the 
NiJi prius is by 13 £. i. c. 30. exprcfly ordered 
to be inferted in the Venire facias ; and Trials 
by Nift prius continued ro be upon the Venire 
facias till 42 Ed. 3. r. 11. which requires that 
the Names of the Jurors be firft returned into 
Court. By this Aft two Inconveniencies were 
remedied ; i/. The Party might now be pre- 
pared to make his Challenges, the Panel being ■ 
firft returned into Court, which was not before. ' ' 

2^/y, The Defendant was prevented by this 
Means to caft an Effoin at Nift />nV//, which 
was frequently ufcd before -, for by Mar lb. r. 13. 
the Defendant was alldwed one Eflbin, and that 
after Iffue joined upon the Return of the Venire : 
By Confequence, when that was returned at 
Ni/i'pX^uSy he could effoin zi NiJi prius ', but 

aow 
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DOW it is returned above, he muft c0brn above:, 

and cannot now effoin at the Trial, becauie the 

Trial is upon the Diftringas^ and not upon the 

Venire, zdfy^ The Court held no pijlringasj 

or the Want of a Diftringas^ to be aided by Vcr- 

did, but an ill Diftringas was not v and remem- 

Where theife ^^^^ ^ Czk^ wherein Saunders of G>unfel at 

h DO Diftritt- the Bar, dropped the Dijlringas out of his Hand, 

gasj it is aid- that he might want a Dijlringas^ which would 

^^y^' be aided, and not keep and (hew an ill one, 

«!>,£« ^hic^ ^^'d ^ '^^"B'^f- Alfo they held it a- 
» Mt. mendable, and gave Judgment fro ^er^. Sai. 

454- 

Judge of iV^r^ Greeves verfiis Rolls j Paf. 4 Jnn. B. R. TTic 

jpww mty f«- Judge of Nifi prius may receive a JSTot Pr^ 

PrJ" £" ^^ ^'^^ Afljzes; fo it was held by two Judges, 

Affizo. ^"^ ^'^^^ Judgment was affirmed in the Hook 

of Lords againft the Opinion of Holfj Ch. J. 

For before the Statute of Torky the Jufticcs of 

Ni^ prius had no Power to record a Nonfuit or 

Default in the Country, and confequently have 

no Power now to enter a J^on Prof, which is 

not within that Statute. - At Common Law 

they could not record a Non Prof. Default or 

Nonfuit. Notai The principal Cafe wasE- 

jedtment againft, feveral, who all entered into 

the Rule of Leafe, Entry and Oufter ; at the 

Aflizes fome would confefs, and others would 

III E3e6hncnt not : The Plaintiff, as to thofe who wou)d not 

againft fevc- confefs, entered 2l Non Prof and went on a- 

Tal, if foinc garnft ti>e others, and recovered ; upon this a 

^^^'&c ^"'^ ^^^ "^^^^' ^^^^ '^^ ^^^^ ^^^^ ^^^ Plaintiflf 
ami rthei^^ do fl^o^'d go on agajnft thofe who would cod- 

not, the Plain- fefs, and as to thofe who would not, (hould 
tifFroay go on be nonfuit 5 biit that the Caufe of the Nonfuit 
^^ t^^bL ^^"'^^ ^ exprefled in the Record, viz. becaofc 
rwAiUas to ^^^^^ Dcfendamts would not confefs Leafe, En- 
th€ Utter: try and Oufterj and upon the Return of the 
.2 ^ Pofii(ii 



£h. 5* and of the Talcs. ^t 

ffojha^ the Court would be infortiwd what 
i^ands were in the Poffeffion of thofe Defen- 
dants, that the^ Judgment' might be entered 
againft the.cafual Ejedor as to them, z^alk. ^- 

456, 457? WK n 

It was agreed in the arguing of this Caufe, p'^^^^^- 
^'JThat where there are feveral Defendants^ and in pjea^^pfj*^ 
they fever in Plea, whereupon Iffue is joined, tiiF may enter 
that the PlaintifF may enter a Non Prof, as to a NonPro/. 
pnc Defendant at ajiy time before the Record ««aMone 
is fent down to be tried at Niftprius. Ibtd.^^y. bcforc'ScRc- 

cordfentdown. 

Staple verfus Uc^ien^ Trin. 2 yinn. Whei:e Nq Replea- 
the Defendant makes Default at Nijl prius, no der awarded > 
Judgment can be given for him, nor Repleader after Default 
awarded: If the Tenant make Default in a *^^f ^'"'•^ 
real Adion, z Grand Cape is awarded; and 
jupod the Return of it, if the Demandant in- Default may 
ififts upon the Default, he muft have Judg- be waved ia 
irrient fin^l 5 but the Demandant may wave the ««! Aaioiw, 
Default, and take an Appearance upon ihe°°p"P^^' 
Grand Cape^ and that is regular, becaufe the 
Tenant comes in by Procefs; And fo it is of a 
Default on a Petit Cape^ but in a perfonal Afti- 
bn there is no Procefs to bring the Party into 
Court again: Alfo the.Day of Niji Prius not 
being the fame with the Day in Bank, a De- 
fault at Nifi prius-cmnot be waved at the Day 
in Bank; and the Bar was cautioned never to 
make Defaults at Nifi prius^ becaufe no Judg- 
ment could be given for the Defendant, after- 
wards/ I Salk 2 1 6, 2 17. " 

While the Jury were a fwearing. Defen- 
dant's Counfel called for the Record, and find- 
\nig a Miftake/in if, faid, they wouldjuake t)0 
Pefcncc. Plaintiff's Counfel upon this, to avoid 
a Nonfuit, and to fave- the Gofts, refufcd'to 

pray. 
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pray a Tales \ and tho' Twelve had been fworo, 
yet there having been no adtual Prayer of a 
Tales^ the Caufe was fofFcred to rennain for 
want of Jurors, i 5/r. 707. 



CHAP. VL 

Of the Number of the Jurors (j), and -whf 
the Sheriff returns Twenty four ^ though 
the Venire Facias mentions but Twehe: 
If he returns more or lejs^ no Error ^ and 
of the Number Twelve. And when the 
Trial Jhall be per primer Jurors. And 
of Inquejis of Office 'y and when to re- 
main pro defcdu Juratorum. [As to 
the Number of Jurors now to be re-- 
turned^ fee Stat. 3 G. 2. c. 2^. at the 
End off his Chapter.] 

Of the Num. TVT ^^ for the Scales \ and thcfe you fee 

bcr Twelve. 1\| for Number muft be Twelve, by the 

Common Law. Do£l. S Stud. foL 1 4. Fo^ 

Quality, liberos &? legates Homines. And firft 

of their Number Twelve : And this Number is 

no lefs efteemed of by our Law than by Holy 

Writ. If the twelve Apofties on their twelve 

Thrones, muft try us in our eternal State, good 

Reafon hath the Law to appoint the Number 

Jofli. 4. of Twelve to try our Temporal. The Tribes 

GcDcf. 49. of Ifrael were Twelve, the Patriarchs were 

(^z) Juror (Juraior) is one of thofe Pcrfons that are 
fworn on a Jury ; and the Law requires the Return of able 
and fufficicnt Jurors. i6 iS^ 17 Car. 2. 

Twelve, 
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Twelve, and Solomon^ Officers were Twelve {a). 

I Kings 4. 7. Vide Sir Henry Spelman verbw 

\juraia).. Therefore not only Matters of Fa6t 

were tried by Twelve, but of ancient Times, \ 

twelve Judges were to try Matters in Law, in 

the Excbequer-CbambePj , and there were twelve 

Couhferiors of State for Matters of State ; and 

he that wageth his Law muft have eleven others 

with him; who believe he lays true. And the 

Law is fo precife in this Number of Twelve, 

that if the Trial be by more or lefs, it is a Mif- 

trial ; but in Inquefts of Office (^), as a Writ of 

Wafte, rbere . lefs.. than Twelve may ferve. F, ., 

JV. B. 107. f. And in WritS'to inquire of Da* 

mages,, the; juft Number of. Twelve is not re- Finch 40a; 

quifiie, for they may be over or under ; and fo ^^4- 

it was refolved, Trin. 1651. B. R. Abbot verfus lnqucft« of 

Holt^ that the SherifTought Qn Writs of Inquiry) Office. Fidi 

C9 fumm9n Twelve by their Names, yet Da-^'0^«^«3* 

mages affefled by a Icfs Nuniber is fufficient ; • 

and in, the Writ xo.^the Sheriff, quodipfe inquirat 

per Sacramentum . prohoruni bpminum^ omitting 

^d^odecm) ic is good and ufual. * 

And in a Writ of Inquiry of Wafte by tbir- . 
teen it was holdcn good, i Cro, 414. 

{a) Tiiie^rfvilegc of Trial by 7»ry, is of great Anti- 
quity 1(1 this Kmgdoro ; fome Writers will have it that Jm'- 
-rie's, were in Ufe among the BrJtains ; but it is morp pro^ 
bable that this Trial w^s introduced by the Saxons: Yet 
foip^ fay, that we had our Trials by Jury from the Greeks'; . * 

(the fir ft Trial of a Jury by Twelve being in Greece.) By 
-the Laws-of King Ethelred^ it is apparent thsit Juries wer« 
in Ufe mafiy Years before the Conquell; and they are a^ 
it were incoiporated with our Confticution, being the mofi 
valuable Part of it ; for without them no Man's Life cah 
be impeached, (unlefs it be by Parliament) atnd nO one'd 
Liberty or Property ougbt to be taken from him. 

(^) PJffw, Com. in Prqaemio, Twelve Judges, Lefs than 
Twehr^ ioi Jnqueds pf Qiiice. 

.,/'"'■' ' In 
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In Dower, if the Tenant come at the Grand 
CapCy and fay he was always ready to render 
Dower, and IflTue is taken upon this, although 
Scifin of the Lartd be prcfently awarded, yet no 
\ Inqueft of Office, but the Jury upon the Trid 

. of the Iffue (hall aflefe Damages, 22 E. 3. 15. 
Roll. Trial, 595. 

In what Cafes there (hall be an Inqueft of 
Office, and in what not; fee Roll. Tit. Trials 

595- 
Why the And although there can be no Verdift bot 

Sheriff rctams by Twelve, yet by ancient Courfc and Ulage, 
cwcnty.four. j^vvhich, as the Lord Coh tells us, makes the 
Law in this Cafe. 1 Inji. 155) thcSheriflF b 
to return Twenty-four, And thii is for Expe- 
dition of Juftice ; for if Twelve fliould only he 
^ returned, no Mail (Hould have a full Jury ap- 
pear or fworn, in refpeft of Challenges, with- 
oiic a Tales, which would be a great Dtltij of 
Trials; and for this Caufe at Common Law, it 
was Error if the Sheriff returned Icls than 
if the Sheriff Twenty-four. But now it is remedied by the 
retornlefs Statute of 18 Eliz. as a Mif-return, See Cro. 
&?L?o' ' Pa" "3. Lii' 5. 36, 37: By which Books 
Eifor. it appears, that if the Sheriff return but Twenty- 

three, &c. it (hall not vitiate the Vcrdidt of 
Tweli^ej no, though a full Jury do not appear, 
fo that the Trial is by ten of the principal Pa- 
Keble i Part ncl, and two of the Tales^ notwithftanding ilf^.' 
310. nari^s Opinion to the contrary, and Cro. 3 Part 

587. After Verdift it vas alledged in Arreffc 
of Judgment, that neither upon the i^^/r^/^- 
€ias or Difiringas there was not made any Re- 
turn *, and it was held by the whole Court good 
Caufe for the ftaytng the Judgmeiit, and that 
It was not aided by the Statutes. The Sheriffs 
ttfcd to fummon above twenty-four^ fiiL tffrjf- 
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fMtam mulliludivemi but now they are prohibit* Matf not re- 
cd by Statute to fummon above twenty-four. ^"*'" *^<^7« 
fFe/i.Z. cap. 38. 2 Inft. 447. ^ twemy-four. 

If the Iffue be to be tried by two Counties, in wiiaterf«r 
if but one of one County appear, although a the laqaeft 
full Inqueft appear of the other, yet this fliall **^ rcnaaia 
rennain for Default, becaufe they cannot try that ^^^^^^^w^* <^ 
which is in another County. There ought to •'"'*^** 
Be fix of each County. And fo of one Inqueft TwoCouutici; 
out of a Franchife, and another out of the 
Guildable; and fo of two Panels returned inaa 
ASize by fevcral Bailiffs of Franchifes to try 
one Iffue, and one Panel makes Default, the 
Iffue fhall not be tried by the other Panel, for 
the Jurors in one Franchife cannot make the 
View in another Franchife. /&?//. Tit, Trial, 

If the Jury be of two Counties, or two Pa- The Mumer 
nels of the Guildable and Franchife, (^c. they of Swearing' 
fliall bexfworn interchangeably, firft oneof one, the Jurors^ 
then another of the other. 

Ifay«ry/!»^ff appear, and refufe to be fworn, 
or refufe. to give any Vcrdid, if he endeavou'rs 
to impofe upon the Court, or is guilty of any 
Mifbehaviour after Departure from the Bar, he 
may be fined, and Attachment iffue againft 
him. 2 Hawk. P. C. 145, 146. 

If the Jury go at large until another Day 
after they are fworn^ and the Roll of the Entry 
be not in Court, they, may be fworn anew. 
RolL Tit. Trialy 674. 

To make a Jury in a Writ of Right, which Where thert 
is called the Grand. Affize, there muft be fix-muftbei6 
teen, fcil. four Knights, and twelve others ; the ^°^ ^^ "* • 
Jury in Attaint, called the Grand Jury, muft ^"'^' 
be twenty-four. Fincb- 4.1 2\ ^nd ^8 5. But if 
the Iffue be upon a Matter out of the Point of 

the 
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. the Attaint, as upon a Pica of Nontenure^ the 
Trial fliall be by twelve 7«r«/^r^j. 21 £. 3. 13. 
There may be more than (ixreen in a Writ 
of Right. Roll. Tit. "trial, 674. 
Wkcrc Wit- When Procefs ufed to be made out againft 
iicffcsjoin the Witneffcs in Carta nominat. to join wich che 
t''^J''*^"'^'Jury in Trial of the Deed, as was ufed before 
u iinccrtaio. ^^^ Statute of 12 E. 3. c. 2. {bts Tefttbus) being 
then Part of the Deed, then che Number was 
uncertain, according as the Number of Wit- 
neffcs were in the Deed : Wherefore no Al- 
taic lay, if the Deed were affirmed, becaufe 
more than twelve joined in the Verdift. But 
otherwife if the Deed was not found, bccaufe 
Caimot prove Witneffcs cannot prove a Negative. F. N. B. 
• Negative, j^g ^^ j 7^^ g^ ^ Inft. \ 30, fcfr. 

Juror departs If twfclve are fwotn, and one of them depart 

and another by Confcnt {d)^ another of the Panel may be 

jjfj**?^^ fworn, and jdin with the other Eleven in the , 
conicot« •• j.Vv Tj c ^ 

Verdift. II //. 6. 13, 

A Jrty of Six, It hath been frequently held, that a Cuftotn 

in an inferior Court to try by fix Jurors is void ; 

and that though fuch Cuftom is ufed in ff^ales^ 

yet that is by Force of the Stat. 34 H, 8. which 

appoints that fuch Trials may be by Six only, 

where the Cuftom hath been fo. Cro. Car. 259. 

. 1 Sid. ^33* 3 Keb. ^26. See Stat. 3 G. 2. 

C. 25. feii. 9. 

P^^primf If the Record be pleaded in Bar of the Af- 

^unn. Vide fize, and the Party that pleads fays, th^ fame 

flic, cap* 4. Tenements jvferet^ut in View to the former Ju- 

i^ors: If the Plaintiff faith nienl cdmprife^ this 

{a) After ft Juror is fworn, he may not go froai the Bar 
tlhtil the Bvidence is gtveo, for any Caufe whatfoever, 
Without Lekve of che,Coait; and with Leave he miift 
have a Keener with him. a Lii/y t i^, 1 27. 

&ail 
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ihaU hi tried per primer Jurors 6? inters. t^H. 
4. Id. Roll Trial, '592. F. pi. r. 

So IF the Tertant faith^ that thefe Lands arft 
not the fanie Lands before recovered, this Aalt 
be tried per pH^er Jurors 6f auters^ 22 Affifi 
x6. and fo in a RediJJeifin. Ibid. 593. pi. i^ 

So in an AITize; if the Defendant plead & 
Recovery p^ View de Jurors in another Affiiei 
this fhall not be tried by the Affize, but per 
primer Jurors. i^H. 4. io» IHd. pi. 3, 

And if at the Return of the former Jurori 
and others, all the former Jurors appear, the 
Trial (hall be by them only 5 but if any do not 
appear, they (hall be fupplied by the others* 
40 AMfe 4. Ibid, pi 4. 

In (uch Cafes where the Plaintiff is not to re- 
cover the Land, nor to defeat the former Judg-^ 
menr, if nient comprife be pleaded, upon 4 
Recovery pleaded, this may be tried by other 
than the former Jurors, i H. 6. 5. Ibid, pi 6^ 

As in Trefpafs for Trees cut, the Defendant 
jpleads, that he recovered before in an Allize^ 
the fame Land where, (^c. and cut, (^c. The 
Plaintiff fays, this Land, where, (^c. was not 
put in View, and fo nient comprife. This (hali 
hot be tried by the firft Jurors, but by otherd^ 
becaufe this Aftion doth not defeat the former 
Judgment^ nor recover any Thing but Dama^ 
ge^. Note the Difference, i H. 6. 5. Where 
the Trial fhall be per primer Jurors^ and where 
by theni and Auters^ and where only per outers. 
Set Roll Tit. Triah 59 3- pl 6. 

Is a Writ granted for the re-examining of d cScrtificttc tt 
Matter paflcd by Jj/i/e before Juftices: And AffizcofNid- 
this is ufed where a Man appearing by his Bai- v«l Diffeifi^^, 
iiff to an jffize brought by another, hath loft 
the Day ; ind having foniething tiiorc to plead 

Vol. L H for- 
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for bimfelf, which the Bailiff did not, or might 
/ not plead ^r him, defircs a-furxher Eiatntna- 

rion of the Gaufe, either before the fame Jo- 
Itices, or others, and obtaifl^ Letters^ Patent to 
them to that ESe& i whereupon he brings a 
Writ to the Sheriff to call bodi the Party for 
whom the Jfife pafled, and the Jury that was 
hnpandled 00 the (arae, before the faid Jnftioes 
at a certain Day and Plate, when the fame is 
to be examkved ; And it is caMed a Cetftifteate^ 
becaufe therein iMntion is made 10 the Sherifi^ 
that upon the Party*^ Con^aint of the defec- 
tive Exaihination, as .to the Affifi paffed, the 
King had direded his Letters Patent to the 
Juftices for the htxttx ieriifymg of tbemfelves, 
whether all the Points of the laid Aff^f^ were 
duly acamined. Reg, Orig. 200. F. N. R 
18^1. BraShtiy lib. 4. c. 13. Hor^s Mirror^ 

nb. 3. 

Muft be twelve A Jui^mtnt out of an idfertor Court was 

Jurors in a revirfed; becsojfe, being by -Defauli, the la- 

Writ of In- qjjj|.y of Datnagics^ was 6nly by two Jurors, aad 

^"*'^^' Cuftom aUedgcd to warrant it ^ and it was re- 

fbhedby theGourr, that there canopt be lefs 

than twelve, though the Writ of inquiry faith 

only, ^r SatrdmefUum frohrum & legdUum 

hem^my ^2sQd not duodecimo as in a Venirt. 

J Vent. 113. 

Ilales in ihi- Trin. S fF. g. A Rule was noade in B.^JSL 

kingafpecial That when the ^toftc^ is to ftrike a J4iry, he 

J"^* fhould give Notice to the Attornics on both 

Sides to berpveient ; and if one comes, and^the 

bther does not^ he tbac aprpears (hall ftrikroMC 

Twelve, and thc-Mafter fhall ftrike out other 

Twelve for him that is abfent. S»lkeld 405. 

If it be not eKprefied in the Rule, that the 
Maftcrfliall ftrlljc fori^-cight, and each of the 

Panics 
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t^r«es fti»Jl ftrike out Tyif^lvei the Maftcr is 

Litjcyty to to?Wts%^iy. ^#.^'4R5- 

. O9 a,MpeiW.ffiaPJ?4 for W^VS^ W aftnend ao 

lofgroaaripn vk ^ .Cafe ^ Mtf4^m^ftpr^ I^p^vp 

^«[a3 lil^fwire gF^tsd fqr tb!3>N|.a^ef (o ftrike ^ 

.. Qft Mjwieo .fqr 9^ Ifm^lJw in ^ Cafe of 
Murder, « W4» 4P0^d jjjr Gfr*> ^ fgr in Caf<s 
«i5TreftfonJ>rvFeMyb ^tliicr^ c^p Jp? no fpccial 
J«iy» ^,«bC: PWJX batlva rigly; of cballpnging 
ilivwty wilhfluc.€^a|tfj5i. in Cafes of ^«:ial Juries 
ilwfc ar« feffty-^gltf broijght before the Mafter, 
iWhp ftrikes off j;Vcpty-fei}r, ip w)iich Cafe t^cre 
jC8pnAt1« ajlujle for a.gqqd Jury. ' 

If there be jio l?gal Exceptions againft jthe 
3herij^, the CQiirc caxjnot; l}ip him, apd order a* 
noitber jto ftrifce * fppcial Jqry wi/*^/ Confent of 
the PartiiE« jq be jrificj at, the Aflizes \ but if 
there be «iy Objcftipn againft him, and that 
n)idc out by Affid?tvit, a j^cial jury mtf then 
be ftnuek by IheMaftf r without Confent % fo to 
try a Cauie a^ B,^^ a fp^cial Jury may be ftruck 
without Clonfent. Fii^.Tria/, 301. 

. Formerly tfec Matter and Under-Sheriff 
(who atteads wUh the Book of preeholders 
iNamcs), hs^d each a Guinea a fide from the 
Piaiatiff aod Defendant ; but fee the Stat. 
3 G. 2. cap. 25. by which the whole Charge 
Jics on the Party applying for a fpccial Jury. 
iBy 3 G. 2. c. 25. fe£f. 15; reciting, • That 

* whereas fome Doubt hath been conceived 

* touching the Power of his Majefty's Courts of 

* Law at fVeJtminfier, to appoint Juries to bo 

* ftruck before the Clerk of the Crown, Matter 

* of the Office, Prothonotaries, or other pro- ^ 

H 2 * pgr • 
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* per Officer of fuch refpedive Courts, for the 
« Trial of Iflues depending in the laid Courtv 
« without the Confcnt of the Profecutor or Par- 
^ ties concerned in the Profecution or Suit chea 
^ depending, unlefs fuch Iflues are to be tried 
« at the Bar of the fame Courts, ^ Be it de- 

< dared and enaded by the Authority aforelaid, 
« That it (hall and may be lawful to and for his 
« Majefty's Courts of Kif^s Bencby CcmmoM 

* Pteas^ and Exchequer^ at WeftminSer refbec- 

< tively, upon Motion made on Behalf of his 

< Majefly, his Heirs, or Succeflbrs, or oA the 

< Nfotion of any Profecutor or Defendant in 

< any Indidtment or Information for any Mi(^ 

* demeanor, or Information in the Nature of 

* a ^0 Warranto depending or to be brought 

* or profecuted in the faid Court of Kin^s 

* Bencby or in any Information depending or to 
*^ be brought or profecuted in the faid Court of 
^ ExcbequcTj or on che Motion of any Plaintiff 
^ or Plaintiflfs, Defendant or Defendants in any 
^ Action, Caufe, or Suit whatfoever, depend- 
^ ing or to be brought and carried on in the 

* faid C5iins of King's Bencby Common PkaSf 
^ and Excbequer^ or in any of them ; and the 
^ faid Courts are hereby refpcdtively authorized 

* and required, upon Motion as aforefaid, in 
^ any of the Cafes beforementioned, co order and 

* appoint a Jury to be (truck, before the proper 
^ Officer of each refpeftive Courts for the TriM 
^ of any IfTue joined in any of rhe faid Cafes, and 

* triable hy a jury of twelve Men, in fuch Man- 

* ner as fpecial Juries have been, and arc ufually 

* ftruck in fuch Courts refpedlivcly, upon Trials 

* at Bar had in the faid Courts ; which faid 

* Jury fo ftruck as aforefaid (hall be the Jury 
^ retiurned for the Trial of the faid lifue. 

* And 
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And SeSi. i6. It is further cnailcdl, « That 

* the Perfon or Party, who (hall apply for fuch 

* Jury to be (truck as aforefaid, (hall bear and 

* pay the Fees for the Striking fuch Jury, and 

* (hall not have any Allowance for the fanie> 

* upon Taxation of Cofts/ 

SeSI. ij. Provided, ' That where any Special 

* Jury (hall be ordered by Rule of any of the 

* (aid Courts to be ftruck by the proper Officer 
"^ of fuch Court, in the Manner aforefaid, ia 

* any Caufe arifmg in any City, or County of a 

* City or Town, the Sheriff or Sheriffs, or Un- 

* der Sheriff of fuch City, or County of a City 

* or Town, fliall be ordered by fuch Rule to 

* britig, or caufe to be brought before the faid 

* Officer, the Books or Lifts of Pcrfons qjjali- 

* fied to ferve on Juries within the fame, out 

* of which Juries ought to be returned by (uch 

* Sheriff or Sheriffs, in like Manner, as the 

* Freeholders Book hath been ufually ordered to 

* be brought, in order to the Striking of Juries 
^ for Trials ac the Bar, in Caufes arifing in 

* Counties at large; and in every fuch Cafe the 

* Jury (hall be taken and ftruck out of fuch 

* Books or Lifts refpedively.^ 

Since our Author wrote the following Star, 
of 3 G. 2. c. 25, hath been made, relating to 
the Number of Jurors to be returned : And here 
we (hall firft dbferve that. 

At Common Law in Civil Caufes, it feems 
the Sheriff might have returned above 24 if he 
pleafcd ; and therefore by the Stat. IFeft. 2. c. 
38. {a) It is recited, That whereas Sheriffs were 
ufed CO fummon an unre^fpnable Multitude of 

{a) Note ; this Stat, extends not to Jurors retamed for 
trial of Cr/>wff«/Perfons. Ktl. i6. 

H 3 Jurors, 
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Jurors, to the Grievance of the Fcople; it U 
ordained, that from thenceforth, in dntjfl^ztj 
no more iball be returned than 24. See Gcdi, 
370. 2 Keb. 310. 

And now by the above imehnohed Stat, of 
jhe 3 </..2, e. 25. feii. B. It is enad'ed, *'That 
^ 5 very SlieriiF or other Officer, to AVhom rhc 

* Return of the Venire facias jurdtores^ or other 

* Procefs for the trial of 'Caufes before juftices 

* of AffizejDr Nijiprius^ in any County in (J) Eng^^ 
^ kndj doth or (haJI befoni, (hall, upon hh Rct 
^ twn of every fuch Wrtt of Venire facias (un- 

* lefs in Qnfes intended tot>e tried at Bar, or io 
^ Cafes where )i Special Jfury fiiall be ftruck by 

* Order or Rule of Court) annex a Panfel to the 
\ faiH Writ, containing the Cbriftian and Sir- 

* names, Acjflitions and Places of Abode of a 
^ competent Number of Jurors, named in toxk 

* Lifts as qualiiSed to ferve on Juries^ the Names 
' of the faniePerfons to be inferted in the Paod 

* annexed to every Venire facias^ for the Trial 

* of all Iflfues 9t the fame Aflizes in each refpec- 

* tive County j which Number of Jurors Ihail 

* be not lefs than Forty-eight in any County, 

* nor more than Seventy-two, without direc- 
f tion of the Judges appointed tb go the Cir- 

* cult, and fit as Judges of AflSze or Nifiprius^ 

* in fuch County, or one of thfcm, who are re- 

* fpe(Jtively hereby impowercd arid required, lif 

* he or they fee Caufe, by Order under his or 

* their refpcdive Hand or Hands, to dircdt a 

(h) By the ninth SeSl. of this Stat, the Number in JiP^ahs 
' for the Grand SefHons Botto be lefs thatn 7en^ nor more than 
Fifteen out of every Hundred, and to be fummoned eight 
pays before. ^ the 1 8th SeS. the. Number in the Coita- 
ties Palatine, the fame as in other Farts of England, and 
td be fummoned 14 Days before* 

^ greater 
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* greater or Icflcr Number, and then fuch Num- 
« ber as (hall be fo diredled (hall be the Kum- 

* ber to fcrve on foch Jury 5 and that the Writs ' 
« oi Habeas corpora juratorum br Diftringasy fub- 

* fequeqt to fuch Writ of Venire facias juraiores^ 
« need not have infcrted in the Bodies of fuch 
« refpeaive Writs ihe Nam^ * of all the Perfbns 

< contained in fuch Panel; but it (ball be fuf- 
« iicient to in(ert in the Mandatory part of fuch 
« Wxip r? (pcftively, Corpora feparalitfm perfo-> 
^ narum inpaneUg buk brevi annpco nofnipata^ 
« rumy or Words of the like lojport, and to 
^ anoe^ jtp Cuch Writs refpeftivply Papels, cpn- 
' tainiiig |hic faine Naoaes^ as were i;eturned in 

< the l^^oiel to Gtch Vs/tfrefacias, with their Adr 
^ (iiti&m »tj4 rPl^qes .of Abode, that the Partis 
.* qoncerncd in apy fuch Triajhs may have tiniely 
^ Notice of (he Jurors, who are to ferve at the 

* jatxt Aflizes, in order to n^ake their Challenges 

* to them, if there be Caufe; and that for this 

* making the Returns and Panels aforefaid, and 
« annexing the fame f to the refpeftive Writs, no 

* mother Fee or Fees (hall be .taken, than what 

* ^are now allowed by L^w to be taken, for the 

* Return of the like Writs and Panels annexed 

* to the fame 5 and that the Perfons named in 

* fuch Panels fliall be fummoned to ferve on Ju- 
^ ties at the then next AfTizt^ or ^Sipns of Nifi 

* prius^ for the rcfpeftive Counties lobe nam^ 
I in fvich Writs ^nd no pther/ 
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CHAP. VII. 

fFho may he Jurors^ nvho not; who ex-* 
emptedy and of their Sluality and Stdf- 
Jiciency. 



r 
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I'^^Tamuftbc Qo much for their Number; next their Qua- 
Inft^'foL !n.^ O lity is to be confidered ; and for this the 
^' Writ imforms you who they arc to be, i. Zi- 
berosj that is, Freemen, not Villeins or Aliens} 
and that not only Freemen, and not Bond j but 
alfo thofe that have fuch Freedom of Mind chat 
ilnft. 155. they (land indifferent, without any Obligation 
Fortefcuc. ^f Affinity, Intereft, or any other Relation what- 
^?' ^^' foevcr, to cither Party : Sometimes the Word 
Probos inftead of iJberos is artributcd to them; 
they arc both good Epithets for a Juror, but I 
eileem the firft as moft fignificant. 
^Seet ^""^^^ ^^^ Judgment in the Mar/balfea^ the 
foitrj ee , yenire facias being Probos &f Legates^ not faying 
as the Regifter is, Uberos homines^ iSc fed 
non allocatur \ Judgment affirmed. KebU i 
Part 563. 
^^is. 2. They ought to be Legates^ not outlawed, 

nor fuch as have loft Liberam Legem^ or become 
infamous, as Recreants, Perfons attainted of Fe- 
lony, falfc Verdid, Confpiracy, Perjury, Prc- 
munire or Forgery upon the Statute of 5 Eliz» 
cap. 14. and not upon the Statute of i H. 5. 3. 
Not fuch a$ have had Judghicnt to lofe their 
Ears, (land on the Pillory or Tumbrel, or have 
been ftigmatized or branded, nor Infidels'; Qci<i 
tber ^n ?ny fuqh be Wi^p^ffes; i Injt. $, 

3, Hmt^4\ 
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3. Homines \ they ought to be Men, (yet AJuiyof 
there (hall be a Jury of Women to try if a Wo» ^^"^•^' 
man be Enfeinh upon the Writ de ventre infpi^ 
dendoy. But what Kind of Men thefc ought to 
\xy is wcH-thy to be known. And for this fomc 
Men arc exempted from fcrving on Juries, in 
Refpcd of their Dignity, as Barons, and all 
above them in Degree. Many arc exempted Exraptien of 
by the Writ de non pnendis in Jffijfs^ F.N* B. Juries. 
1^56. as aged Perfons Seventy Years old, and 
many others are e^etnpted, as Clerks, Tenants Who are to 
in Ancient Dcmefne, Minifters of the Forcft, be exempted 
(out of the Foreft) Coroners, Infants under the *^^ J""*** 
Age of fourteen Years, Officers of the ShcrifF, 
lick decrepit Men, and fuch as are exempted 
by the King's Charter: Yet in a Grand Affize, 
perambulation. Attaint, and fome other Special 
Cafes, fuch Men as arc not exempted by Rea- 
fon of their Dijgnky, (hall be forced to ferve, 
notwithftanding their Exemption in other Cafes. 
See Daltm's Office of Sheriffs, foL 121. 52 H. 
3. cap. 14. 2 Infi. 127, 130, 378, 447, and 
561. CounfcUors, Attornies, Clerks, and other 
Minifters of the King's Courts, arc not to ferve 
on Juries; but I find one Jury made of Attor* A Jary of At* 
nicsof the Common Bench i^vA Exchequer ^ in tomiw. 
a Cafe brought upon a Bill in the Exchequer ^ by 
Sir fbomas Seton^ Jufticc, againft Luce C. for 
calling of him Traitor in the Prefencc of the Trea- 
furer and Barons of the Exchequer: And this 
Jury of Attornies gave the Jufticc one hun» 
dred Marks Damages. ^o^Jife 19. 

The Court frequently order a Jury of Mer- 
ch^ints to try Merchants Affairs, 

}f the Charter of Exemption be, that heOiall Jq whatCafei 
not be put in Juratis^ Affifis feu recognitioniius they ib^U b« 
^ iMmlmh yet this iball xm wufc in a Writ of ^JJ*I«'^>}^ 

Right ^**^^' ' 
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Riftht upon Tml of the Grand Affize, for he 
comes not in, in this Cafe, by fuch Pr<x»6 » in 
otherCtTes, but is chofen by the Oath of the four 
ChcvaUcrs, and now he is in a Manner Judge 
in tbisCafe. 39 ^- 3- ^S- ^^^ ^"^J* 632. 5. 

Neither (haH it exempt him in ao Attoim, 
nor ia aGmnd Ingueft, to inquire of Felonies, 
fiff becaofc the Charter hath not th» Oaufc. 
Jjtet umgat nos t? iker'tdei noftm. 4* >^ 5- 

i. -*it ^t AeW prhis the Bailift oF a Vill may 
rJTwa Acw a au«rt«r. that to try Contrafb?. g^ 
STAeChar. witWta tbc ViU, the faqueft ihall be »» oFBe- 
terflidlbeal-^igcns^ without Foreigners, and this Aau be 
*"^' aHowed, and the Foreigners Ihall be loaftcd. 25 

So may the Burgcffcs who are |«t uponi 
Jury out of the Borough, if they have fuchs 
Charter. 30^.1. 1 n. »j 

Altowed wkh. If a Man be impandled of an Inqueft. and 
iltWrit. "Ihcw fuch Charter of Exemption of the feme 
King in whofe Tirac.hc (hews it, this-cught » 
be allowed without Writ. 39 E- 3- '5- -K^A 

The Jurors oiight to come m rerlon, and 
daim Privilege, the Shaifi" cannot return it. i 

vif« ^^4. '^'vicinet. de C. It is not Efficient that 

they dweU in the Coun?y, but they are to be 
of the Neighbaurhood, my le plus procheim to 
the Place of the Faft, as by Jrtit. M>er Cbaras 
cap. 9. it is appointed : They muft be «»oft^Bcar, 
moft fufficient, and leaft fofpicious. I&td. as I 
(hall ftiew hereafter. 
, e. Quorum .quilihi heheat quatuor bbraf 

?:S;*"'^ "" un^.Tenmrnf wlrMt' per 4nnm ad mi- 
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fius ; this is their Sufficiency, where tl* Debt 
pr Damages (or both together, i Itlji. a'Ta.) 
amount to 40 Marks or above. This Sumci- 
^,cncy of Jurors in other Cafes of lefler Moment, 
is ftill left to the Difcretion of the Jtiftices, For-^ 
tefcue^ tap. 2$. who (Experience tclh us) never 
require Jurors under 4/. per Anmm^ according 
fa the Statute of 27 Eliz. cap. 6. before Which, , 
Men of 40 s. per Annum ferved 5 but nehher 
this nor the Statute of 35 H- 8. extend to Juries 
in Cities, Towns corporate, or other j^ivileged 
Places^ or in the twelve Shires oi Wales \ fo 
ttat there they fliall be returned, as before they 
lawfully might have been. For the Jurors Suf- 
i&iency in Attaints, fee the Statutes 15 H. 6. 
5. 18 H. 6. 2. and 18 H. 8. 3. 

As to the Statute 35 H. 8. 6. the Trial or- 
^ined by that Statute, lies only ih fuch Ac- 
tions, w4iich have their ordinary Trial by twelve 
Mcfi,andnotmort; abd by Writ of iV^jprfej ; 
*iand this only in thofe AAions in which the 
Procefs of Finire facias^ Habeas corpora and D/- 
ftingas lies againft the Jurors, isind in no other 
Aftions. 

And althoujgh the Statute only mentions the 
Trial of Iffues joined in the King's Courts, 
'tdttnnonly holden at Wefiminfter\ and if the 
Aftton be commenced in any other Court, yet 
if the Iffue be joined in any of the Courts at 
^eJUninJier^ it fhall be tried aceordfng to the 
iaid Statute; and fo if thofe Court« ^re remo- 
ved frdfti ^iF5j/?»w»/?er, the Iflbes joined in them 
jQiall be tried as the faid Statute direds. 

And thfe Words, ^Pivhct Party and Party^ 
fliall 6nly be ifttendfcd of common Perfons, and 
*ot betwixt the King and any other Perfon, nor 
when the Kihg joins wi A any other Perfon, in 

any 
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any A^Hon^ which by the Releafe or Pardon, 
may be difcharged before the Adion brought* 

In an Information of Intrufion by the C^cco» 
a Juror was challenged for InfufBciency ofFrcc- 
hold) he had but to the Value of 15 J. a Year* 
It was adjudged that the Statutes H. 5. and 27 
Eliz, extend only betwixt Party and Party, and 
dot to the Queen ; and if he had any FreehoJd, 
it was fufHcient, but fome Freehold he muft 
have* Cro. Eliz. 38, 413. Sir Cbrijiapber 
Blum's Oik. 

An Action on the Cale was commenced ia 
Chancery^ and on Iflue joined there, a Vtmre 
ifliied, quorum quiltbet habit quatuor Libras ad ndr 
ms^ to try it in B. R. and on Trial it was found 
for PlaincifF; and now it was moved in Arreit 
of Judgment, that this Fenire was wrongs and 
that the Statute 27 Eliz. c. 6. only extends to 
IITues joined in B, R. B, C. or Exchequer : But 
It was held well, and that the Statute extended 
to all Iflfues tried in B. R. wherever they were 
joined. 

What is neceflary to be known, in Refpefi 
of Tales de circumjiantibus^ fcfr. See fVilliam 
his Readings upon this Statute lately come out 
in Print; in which. there are many ingenious 
Speculations •, but becaufe they do not come 
often in Praftice, and the Projeft of this Trca- 
tife is only to contain Matters ufeful for Prac- 
lifers ; that the Book may not fwell too big, 
I oniit them, referring you to the Reading 
itfelf. See afterwards in the Chapter of Chal- 
lenges. 

Ir is the general Coqrfc of the World to 

efteem Men according to their Eftaces-, for 

^antum qui/que fua nummorum fervat in arc^ 

Tantum habet ti fidd: And fure I am, the 

3 Makers 
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Makers of this Law had Caufe enough to do fo 

in this Cafe ; for if Men of lefs Eltaces Ihould 

fervc on Juries, fuch Fellows would only be 

fliifced into Inqaefts, as had more need to be 

relieved by the 8 i. than Difcretion to fife out 

the Truth of the Fadl : 'Tis hard to get an un- 

biafled Jury now ; but furely lefs Rewards would 

fooner bribe and byafs meaner Men than thefe* 

Therefore, left Poverty or ^cccffity ihould 

tempt, every Juror muftr have 4/. fer Annum 

iis aforelaid, of Freehold, out of Ancient De- 

mefne. And the Court may, in Matters of Juronof 

^eat Confcquence, dire6t a Venire facias for a «bove4/. f^r 

Jury above 4/. fer Annum a- piece, but not un^ ^^^^ 

der. Cro. 2 Part 672. But in fuch Cafes (every 

^ne knows) the Court commonly orders the Pro- 

chonocary to chufe forty-eight, out of the She* 

riff's Book of Freeholders, of the moft fubftan* 

-cial Men in the County, and the Parties ftrike 

out twdive a-piece, then th^ Sheriff returns the 

reft. 

JNote ; In former Times, when Eftates of In* 
iieritance were in few Men's Hands, fuch as had 
40 i. per Annum were found fufficient Men to 
ferve on Juries. After, Eftates of Inheritance 
coming in greater Meafure to the Vulgar, it was 
by the faid Statute 27 Eliz. cap. 6. made 4/. 
per Annum '9 and the fame Reafon improving in ' 
late Times, it was thought confifting with the 
Wifdom of a Parliament to raife it to zoL per Jurors of ^pf, 
Annum^ to the End Men's Eftates might hcpfrJnnm, 
trofted in the Judgment of more knowing Judges 
of the Fa£l:, when they become litigious ; and 
this was by an Aft of 16 ^ jiy Car. 2. cap. 3. 
which being but a Probationer, and to continue 
tmt for three Tears^ and from thence to the 
End of the neact Seflion of ParliameQCf it is eir- 
fUred, Sqch 
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Such a Man who hath Land, Rent, Office, 
or othef Profit apprender^ out of Anciem I>&> 
mcfne, to the clear yearly Value 6(4,1. of mbkk 
he may have an Affife, he hath Anient Free- 
hold to be a Juror. Vide the faid Reading 
where you may know what Eftate » fufikiept to 
make a Man a Juror. See the Chapter of Cial- 
lenges \fi this work. 

But now by the Statute 4 & 5 Will & Mm- 
risty c. i^JeS. 1 5. all Jurors (other than Stran§eis 
pirmedietai.lingtM) returned upon Trial of Iflgcs ' 
joined in the Kiftfs Bincb^ Conmon Pleas or En- 
cbifier^ or before Juftices of Affize or Ni/iprim^ 
Oyer and TermiiKr^ GaoUDelivery, or Generil 
Quaiter-Seffions of the Peace* fhall ha«e in their 
own Name or in Truft) Dirithin the facne County, 
10 1, a Year, above Reprifes, of Freehokl or Co- 

g^hold Land, or in Ancient DeoMfne, or ia 
cnts in Fee-fimpte, Fee-tail, or for their own ^ 
or (bme other Perfon's Life 1 an() in ff^alis 61 
a Year. If any be returned of leflbr Eftate, he 
may be difcharged by CbaUenge, or upon his ^ 
Oath ; nor jfhail a Juror's Ifiues be faved, but 
iiy Order of Court, for reafonable Caufe proved 
jupon Oath. 

The Sheriff, Coroner or other Minifter re- 
turning any Perfon of leflfer £ftate, (hall for- 
feit 5/. to their Majefties, for every Peribn^ 
returned. 

They muft be fummoned fix Days before the 
Day of their Appearance, and none to take a 
Reward to^xcufe a Juror's Appearance, on I^ 
fo forfeit 10/. to their Nfajefties. 

This A£fc extends not to Cities, Boroughs, 
and Towns corporate. 

Tales Men in England Ihall have 5/. a Year, 
In Wales 3/. a* Year* 

No 
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No Fee or Reward (hall be taken by any 
Pertbaa whatfofver, upon the Account of any 
T^i^s r,ettirned, upon Pain of io7. The one 
Mcyety ,to t}ie Proiecutor, the other to hit 
Majefty* 

. No Writ de nmpcnendis in Affijis fc? Juratis 
&all bf grained, unlels upon Oath that t)ie Sug- 
geftioiSfare tcue. 

This A(5t to be in Force three Ycarsi ffon* 
ibe firft d[M0f i%3) and is fince continoed 
on. 

Et qui nee D* E. nee F. G. aJiqua affinitate at- Jurors muff 
iinguni ;, the Law is very cautclous, in not icad- ?®? ** ^Ij* 
ing Men into Temptation; Therefore, left ^^'"^ 
iCindrcd and Affinity fliould wrong the Con-^^* 
fcience to help a Friend^ our Jurors niuft not 
be related to any of the Parties; and' for this 
Keafon lifcewife the Statutes provide, that no 
Man of Law Ihall ride Judge of A05ze or Gaol- 
Delivery in his own Country. 8 iS. 2. 2. . 
23 H. 8. cap. 24. [but this is fince altered by 
Stat.] And the contrary hereof was often 
done by a Non ohfiante ; but how cpnfiftent with 
Integrity or Prudence, they know bcft who pro- 
cure it xo be done. But becaufe moft Things 
concerning the Quality and Sufficiency of Ju- 
rors, will come more properly under the Title 
Cbalknge^ I will refer you thither. 

Rex ye^fus Higgins^ B,R. The Caufe came jurors in Cor- 
10 be tried at Bar, and a Challenge was made porate Towd# 
to the. Jury in Behalf of the Defendants, for that n««^ "o' ^^ 
the Jurymen were not Freeholders : And the^*^**^®^* - 
Court faid it had been held. That for Juries 
within Corporate Towns, the Statutes that have 
been made, requiring that Jurymen (bould have 
'£b much Freehold, do not extend to them ; and 
though to maintain the Challenge, 'it was faid, 
by the Common Law chat Jurymen were to be 

Freeholders 5 
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freeholders % the Court over^-rulM the Challenge 

i yent. 366. 

Ill Waftcthc If in a Writ of Wafte, the Defendant plead 

J^^^^'f^ no Wafte done, and it appears upon Examina- 

^ ^^* tion upon a yoire dire. That lur of the Jury 

have viewM the Place wafted, it is fufficient; if 

it appears upon Examination that none of the 

Jurors have had the View, the Trial Ihall be 

ftay*d : If Wafte be affign'd in fcvcral Plac8» 

and of any of them the Jury have not had the 

View, they xt^y ^tA Nul fVafie fait. LuPuoich 

K]flgfiiay«x« A Grant from the King to difcharge one 
eoipc Perfoni from ferving on Juries is good, but a Grant to 
inJiS^' difchargc a whole County is void. 1 SHUrfii 

127, 
Grand Jury R£9( verfus PaitU. The Court held it wai 
tattft find pur* not in the Power of the Grand Jury to find one 
fiiwittothe g^ji)jy ^i Manfiaughtcr on an Indidtmcnt of 
Indiament. ^^^J^^^ 5/^.230? 

A whole City Rex verfus Percivat Csf at. It Was there hddi 
fliay be ex- That the King might grant the Privilege to a 
SwSS'" ^^^y* that they (hould be exempt from ferving 
Jtiria? ^^ Juries emt of their own City. But it was 

agreed by all^ That by fuch Grant they would 
not be exempt from ferving b this Court B. R, 
unlefs there were an exprefs Claufe in the Char- 
ter/ that they Ihduld not ferve coram ipfo Rege. 
Sid. 343. 
Apdtfc«iric8 Every Perfon ufing and exercifing the Art of 
exempted, art Apothecary in the City of London^ or withid 
feven Miles therc6f, beitig free of the Society of 
ApotheCafies in the faid City, and who (hall 
have been duly examined and approved, tfr. 
for fd long Tiitid as he (hall exercife the (aid 
My defy I and no loftger^ (hall be exetiipted 

nt>fii 
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frdrh fcrving cte any Jiiry eft Inqueft. 6 f^. 
3. cap: 4. 

.Other Pcrfons oterdfirig the (kid Aft of ah 
Apothecary frrany other Parts of this Kingdom, 
who have ferved ^s Apprentices feven Years, ac- 
eofdin^fO the Statute of 5 -Sfe (featH likewife 
be e5CenfTpfed from ferving dp: Juries", for fo long . 
l^ime as they (hacH ofe and dcefcife the faid Art, 
ttnrlefsfuch Peffoii vbbntatrily confeilt to ferve. \ 

md. 

' AH Seamert'diTo dofy regiftrect af^ exfem'pted Seamen t±i 
from krvitigX>tt ^mts'bfy(^Sl^. 3. cap. 21, «"P^«^- 
- AH^ Coflftabids ^hd Headbor6ugHs (hall year-- Lifts of JurofI 
ty^t the General (^aYtcKSeflibrts of the Peace, «<> be cxhibi- 
ht the Week^tMtmciraMasi return and give J^^ ^/^^^ .. 
it'ttixcUa in Writing of the Netties and Abodes the JuSs at 
6f all Peffons tvitbinr the refpedtiVe Places for thca Qaarte*- 
trhich they ferv^, qaalified r6 ferv^ on Juries, Seffioiis. 
hitwitn the Age of twerity-one and leventy ^^^ ^"P-^'^ 
Years, ' which tift they (hall deliver to the Ju- 
ftices: And they fliall caufe the Glerk of the 
Peace to deliver a Dup!ick« thereo! to the She- 
riflFof the County or his Deputy^ before the firft 
<Sf ^tf^a^wy next foHowlfig, knd caufe the faid ' . 
Lift to be fairly cntred in a Bo6k, and kept 
inryon^ the Records of the Seffions: And/noNo<rt!iei^t<> 
Sheriflr fliall impanel or rettirn any Peffdn to be returned b/ 
ierve on any Jury at the Afllzes, Gaol-Delivery theShcriiF. 
6r Seflions of the Peace, who (hall not be named 
in the feid Lift. Any Conftable of Headbo- 
roijgh failing to make fuch Return as aforefaid, 
to- forfeit 5/. to the King. 7 fc? 8 /F. 3. cap, 32. 

Every Summons of Perfons qualified to ferve How to b^ 
on Juries, (hall be made by the Sheriff or his fummoned. 
Officer, at leaft fix Days before the Day of Ap- 
pearance, (hewing to the Perfon the Warrant 
Uilder the Seal pf the Office, wherein he is no- 

Vol. I, ^ i niinatcd 
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minated to ferve; and in cafe fucb Juror to be 
fummoned, be abfent from his ufual Habitation, 
a Note in Writing under the Hand of fuch Of- 
ficer to that Effect, (hall be left at his Dwelling- 
houfe with fome Perfon there inhabiting. Hid. 
TheSher^ is The Return to the Seflions (ball be a good 
cxcufablcifhc Excufe to the Sheriff, if he fummon one who b 

STonK^^t q"^'fi«!» ^^^ !£. ^n Aftion be brought 
Lifts, though thereupon, the ShenlF may plead the GeDcral 
not toalified. Iflue, and give this A6t in Evidence.; and if 
the Plaintiff banonfuir, &r. be (hall pay treble 
Cofts. And if the Sheriff, bis BailiS; or De- 
puty, (hall fummon any Freeholder or Copy- 
holder, otherwife than as aforefaid, or negleA 
his or their Duty, or excufe any Perfon for Fa- 
vour or Reward, or allow of any Exemption to 
any Perfon under the Age of fcventy Years; 
Penalty of fuch Sheriff, his Deputy or Bailiff, (hall forfeit 
Shwiffonhis jj^g gum of 2o/. to the Party grieved, or to 
Mifboiiavioar. ^hQjjjfQg^gj. Q^^ll fue for the fame, in any Court 
. of Record at fFeRminfter. Ibid. 

Quakers are incapable of ferviog on Juries. 

7 fcf 8 ^. 3. cap. 34. 

Special Writs The ,Cour ts of fFeftmittfier are impowercd to 

where the order fpccial Writs of Difiringar or Habe^ Cor* 

ihcVi^^''^^^^' to caufe fix or more of the Hrft twelve 

Jurors, to haye the Matters in Queftion fhewn 

them, by two Pcrfons in the Writs named and 

appointed by the Court ; atid the Sheriff (hall 

return the View, 4 6?, 5 Ann. cap. 16. 

For the Qualifications of Jurors as regulated 
by 3 G. 2. c. 25. and. 4 G. 2,.c. 7. fee the next 
Chapter towards the End. 
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Concerning the Vifne, or Place from whenci 
the Jury Jhall come y^c. 

T^Icinetum is derived of this Word f^icinus^YiiM 
^ and Ggnificth Neighbourhood, or a Place 
near at Hand, or a Neighbour Place, where the 
Queftion about the Fa6t is moved* And the 
mofl: general Rule (faith Coke i Itifi. 125,) is^ 
That every Trial (hall be out of that Town, Pa* 
rifli or Hamlet, or Place known out of the Town ^ 
&fr. within the Record, within which the Mat"" , 
ter of FaA. ifTuable is alledged, which is moft; 
certain and neareft thereunto, the Inhabitants 
whereof may have the better and more certain 
Knowledge of the Faft. 

Some Place muft be alkdged To as an li&e 
tnay be taken; the Omiffion of it is incurable. . 

As in Debt for Rent, and Nil debet pleaded^ 
and Iffue join'd, at the Day of Nifiprius^ the 
Defendant pleaded a Releafe after the l^ift Coa* 
tinuance, but named no Place where the Plain* 
tiff releafed^. fo as no Ifloe could be taken ; antl 
upon a Demurrer the Plaintiff had Judgment,' 
' for, the Fault was incurable. 

So in Error on a Judgment in Debt, pleading * 
a Releafe of Errors without laying a Venue is ill y 
and the Plea then amounts to a Confellion of the 
Errors. 

So tui. Award pleaded in Bar, without (aying 
where the Award was made, was ruled ill upon 
Demurrer. 

Confideration^x^nir^is traverfable^&ndtherc* 
fore, av Venue moft be laid x Bat* in Covenant . 
I 2 ai^inft 
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agatnft one as Aflignee a Venut is not neceflary 
to be laid, for an Affignment is always intended 
to be made on the Lands affignM. 

If a Place be alledged and no County where 
it Iks, no Idbe can be upon it ; as in a Scrn 
facias upon a Recdgnizance on a Breach of the 
Peace. The Breach was affigned in a ViUey but 
no County mentioned, and the Jury at the Bar 
were diicharged : But in fome Cafes the ViUe al- 
ledged fhall be intended in the County whore 
the Action is brought, as a Fad laid in htiidk- 
fen as done at IJkn^Um \ in thil Cafe Iftingtom 
(hall be intended to be in Middkfac^ for it i$ cbo 
Gift of the Adfcion : Indeed^ if the Piaoe menti* 
oned be collateral to the Ifiue, it is then necef^ 
f^y to ihew in xjobat County it lies % it (hall ptber« 
wife be intended to lie in any County. 

So Ad of Compofition, and a Cc^mpofition 

in purfuance, being pleaded in Bar to Debt yjpoo 

aBond^ wfthf)bt reeiting the Ad^ or laying a fS^ 

nui for the Compduioo, Was adjudged ilLv and 

' Judgment ior the HaintifFi 

But ifCpvei-ture be pleaded tea Writ it nteck 
no Feimcs but may be tridd whd:e the Writ is 
brought, and the Defendant mufti (hew and provit 
the Coverture. *Tia the fame in pleading Jn^ 

So Alien Enemy pleaded in AbatimiM needs 
Bp.F(r»0^^ and fo adjudged onpemurreir \ for the 
Plaintiff might have replied generally hetnu^ 
Bnglanis' biit if pleaded in Mar a Kenue isiicceC^ 
fary ; and this is the true difference, and -sk:^ 
cording to Cokf^^thaaQh tbfcPfecbdenc&be both 
Ways* ...:'. ^ . . . ^ 

The W^nt of a Fenue may be aided, i^jr^^orf*. 

ing. iover ; ^jr id Trefpafe, where ohc Defo^uit 

" pleads Pei^ocmance of an Awacd^ bufi.Iaya np 

Fime^ and the Plaintiff rdplics a fubfcquent A- 

v?ard 
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_ V^rd, on which the Defendant tenders an IAm^ 
this 15 aided by the pleading over. \ 

So in Debt upon a Bond, and the Defendant 
f)lead8 a Releafe, this admics the Bond and aids 
the wane of a VeHue. Vin. Trials 91,92,93. 

And if a Thing be alledged in Z). tlie f^eim^ 
tnuft n6t be of B. but de ^kinetv de D.lot 
otherwife the Heighbonrhood would be exclud- 
ed. Ii£LTit.fnai,62t.pl..$i. 
. . And if the Faft be alledged inquad^m plafm 
H;acat. King^rect^ in par^cbia fanH^e Mar^arette ^ Inft.iiS* 
fit CMtate iVeftm. in Com. Midd. in this Cafe the 
Vifne cannot come out of Pkte^^ becaufeit is 
\ neither Town^ Parijlh, Hamlet, ilor Place out P^"** 
of the Neighbourhood, whereof d Jury may 
come by Law ; but in this Cafo it (Jiall not come 
turn, di fP'e^minfier^ but out of the Parifh of Sr* 
Margaret^ becaufe this is the mod certain. Buc 
tktsrei^ alfo it is to be noted*, that if it had 
been alledged in Kingfireet, in the Parifli of St. 
Margaret in the County of Middle/ex^ then 
fliouJd it have come out of Kingjireet \ for then 
fhould Kingfireet have been efteem*d in Law | 
Town : Fdr whenfoever, a Place is alledged ge- 
nerally in Plcadingj (without fon>e Addition to 
declare the ooaaary, as in this Cafe k is) it IhaH 
be t^fceo for a^ Town. Town. 

And £L\bck Par^cMa geaeraliy alledged, is gi Parodia, 
• Place ihcertajn, ands may (as we fee by Expe- * ^^^' ^^s-b. 
rienoe) irKlude feveral Towns i yet If a Matter 
fee aUedged,i» Paracbid^ it ftiall be intended in 
Law, that it coataineth no mo're Towns than 
pne, unlcfs the Party do (hew the contrary. ^^^' 559* 
But wiien a Parifli is alk<%ed within a City, 
thene withoat Queftbn the Vifiie Hiall come out 
ofihe Parilh,for that is morccemin tfcan the City^ 
if a M«titcf be pleaded done apod Bradford in 
fi^fjfiM in Psr^cbia de BeibrcughUn^ the Venm 

1 3 M 
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(hall be of Belbrougbton^ and not of Brad^ 
ford\ for Belbrmghtm ihall be injpended to be a 
Town, and one Town (hall not be intended to 
be in another Town, and therefore Bradford 
Ihall noc be intended to be a Town. RsU. Tic 
Trial^6ig.pl. I. 

The Venue (hall ever be of the moft certain 
place ; but a Writ of Inquiry of Damages is doc 
of any Vifne certain, it. only fays ferfacramem- 
turn proborum & legalium Hominum^ Sec. Vik. 
^ri^l 90. and where there is a Judgment upon a 
Nil dicit the want of a Venue will not fet it afide, 
for, the Inquiry is not to be of any Thing bc- 
fides Damages, which by any Jurors in the 
County may be inquired of. Ibm. 93. 

So Matters touching the Perfm^ as Privilege 
of Attorney, may be pleaded without a Venue. 
Jim. 

It is fufficient if the Venue be laid at a Place 
which has Reference to the County in the Mar. 
gin -, for fincc by Adt of Parliament the Venire 
]s de corf ore Com. it is not neceOary to lay any 
particular Place in the County. 

Where no Venue is laid in the Body of the 
Declaration, the Reference then muft be had vi 
the Margin ; but where a Venue is laid in the 
Body of the Declaration, the County in the Mar- 
gin (ball not vitiate,, it (hall help, but not hurt. 
Vin. Trialj 94. 

In a Siuo warranto for ufing a Warren in. 2). 

if the Defendant fay the Vill D. is Parcel of the 

Manor of S. and prefcribes to have a Warren 

within the faid Manor and Demcfnes thereof, 

ibid. 619, pi. ^^^^ Venire facias (hall be of the Manors for 

^, the Manor by Intendment is more large than the 

Vill. If the Vifne be de D. and S. and the Ve- 

Ibid. 620. pi. »^*^^ /^«W be de D. S. and V. this is not good, 

I, becaufe it is too large. If apud Burgum de Pli^ 
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tnoutbj the Venue may be de Plimwtb generally. 
liapud Villam de Cambri^e in Warda Foru and 
the Venire facias is de Villa &? Warda pradiS. 
this is helped by the Statute of Jeofails, Ibid.^ 
621.pl: 21, 22. 

If the Place be out of a Town, the Venue (hall 
not be of the next Town, but frotn the Place 
itfelf, but the Sheriff ought to return the Jury 
de plus procbein Ville. Ibtd. pi 24. 

In £jei5tment of Land in Forefia de Kepennon 
in Com. S. the Venue tnay be de vicineto Forejla^ 
for this is a Place known ; and by Inteodmenr, 
becaufe the Defendant hath not pleaded in Abate- 
mear, thai this is out of any Parifli or VilL 
Ibid, pi 26. . 

In inferior Courts within Boroughs, the Ve^ 
nire facias is quod Venire facias 12 liberos Bur^ 
^enfes Burgi (^ Parochia de B. although there 
may be twelve Burgefies which are not Inhabi- 
tants. Roll Tit. Trials 622. pi 34. 

The Venue fhall follow the Iffue. VidePoJiea. 

In Trefpafs and Battery in Lonipn^ if the Pe* 
fendant juftifie in Midd. by Procefs out of the 
Marjhah Court, that he arrcfted him, and be- 
caufe the PlaimifF would not go with him, he 
beat him, &fr. /ibfque boc^ that he. is guihy in 
London vel alibi out of the Jurifdidtion of the 
Court. To which the Plaintiff replies, and ac- 
knowledges the Arreft, but lays, that . he beat 
him at London^ de injuria fua propria abfque tali 
caufa^ and Iflue upon this; this (ball be tried in * 

Londony and the /Words, abfque Jali caufa^ arc 
. void, the Iffue being joined upon a Place certain, 
Jcil London : Affirmed in a Writ of Error. Roll 
ib. 624. But the Court faid, that he might have 
demurred upon this Plea. 

I4 If 
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PeC^rfore if a Trcfpafs be alledged in D. and iV&Hf /«/ 
Qomitatus. ynfc \% pleaded, the Jury fliail cooie de Carfare 
I Inft. iij.b. comitaius. Bat if k be alledged in 5. and i>. 
*'**''''• »d Nul tiel Vijle de D. is pleaded, the Jury fiiaii 
con)e out de vicineto de S. for that is the ofxirc 
certain. So if a Matter be allodged within a 
Manor, the Jury fhall come de vicineto Hdanerii. 
Bac if the Manor be alledged within a Towo, it 
(hall cotne out of the Town, becaufe that ismoft 
certain, for the Manor may extend into divers 
Towns. And all chefe Points were refobcd by 
all the Judges of England^ upon G^nference be* 
tween them, in the Cafe of Jakn Artmdei^ Eiq; 
mdided for the Death cf mOiam Parker. 6 
Co. 14. 
J}$ Corpora Where there may be a fpccial Vi/ue^ the Trial 
Q>«\ Bnzll pever be de Corf ere ComMus. Leom. i 

Part 109. 

If a Venire facias ought to be of one or more 
Vills in certain, in a County, and this is award- 
ed de Corpore Comitaius \ this feemsto be aided 
by the Statute of %i Jac. oiJe(fails% for this 
comes from the Vills from whence it ought to 
cqme, and from others, inafmuch as it conies de 
Corpore Comitatus, Roll. Tit. Trials 6i3. and 
many other Cafes concerning this Matter. ^ 

But in Ejedpent of Land, called S. and 00 
Place is named where the Land lies, and a Fie^ 
nire is awarded de ^orpore Com. this is erron^oii^ 
, ^nd too large, becaufe there is a Place oertaia 

where the Land lies, and yet is riot nanied in 
the Nor. as it ought to be. Hob. 121. Roil. 
frial, 6iy.pl IS. 

But if the IHTue be taken upon a Title of Dig* 
mty, and whether Cbivakr or not, this may 
come de- Corpore Comitatus^ becaufe that .the 
Place "wbere^ ^c, is not material, Ihid.pl i£. 

If 
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If J. by the Name o^ A. of the County of 
Hampjhire^ bring z Scire facias uponaRecog- 
nizaBCC iti Chancery in the County of Mddkfis^c 
agaifift B. and the Defendant plead that the 
Plaintiff is outlawed by the Name of A. in the 
County of Cbefter 5 to which the Plaintiff replies^ 
that he is not una £f? eadem Perfona^ this may 
be tried by the Jury of the County of Middlefex^ 
where the Writ is brought. Roll. Trials 01 7, 
pi. 14. . , *\ 

In a ^are Imfedit for the Church de Ufelbee^ 
and ihe-Defendant pleads that there is no fuch "^ 
Church, the Venue (hall not come de Corpore 
ComitaiHs^ but de vicineto de Ufelbee 5 for this i$ 
a Place known, and it is intended the Church 
of UfeUfee is within the Ville of Ufelbee. Hob. 
325. Roll. Trial, 616. pi. 7. 

In a Prohibition, if the Parties be at Iffue Wild, 
upon a Cuftom de non decimando of Wood in the 
Wild of Sujfex^ the Venire facias fliall^bc de Cor- 
fore Comitatus 5 for the Wild is not fuch a Place, 
whereof the Court may have Conufance to be ^ 
Arfficient to have a Jury ta come from this, for 
the Wild is a Wood by Intendment. Bob. 
348. RoU. Trial, 617. E.pA 2. 

In a real Aftion where the Demandant d4- Heir tri«| 
tnends Lands in one County, as Heir to his Fa- where tha 
ther, and allcdges his Birth in another County, ^^^^ ^'»«, 
if it be denied that he is Heir, it fhall not be ^['^^ft """^ ' 5 
tried where the Birth is allcdged, but where the ' ^ ' '^5-%^« 
Land Jieth ; for there the Law prefumcs it (hall 
be tocft known who is Heir. But if the De- Cro. 3 P^rt 
fcttdafit make himfelf Heir to a Woman (for ^*^- 
that is the fiirer and more certain Side, and thc^^^' * ^^^ 
Mother is certain, when perhaps the Father is ^^'' 
)l)Cerrain) it (hall be tried where the Birth is al- 
lcdged. 
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tedgcd, becaiife they have more certsuo Coou* 
fance^ than where the Land lieth* 
Bft(l«rdf • ^"^ ^^ '^ ^^ where Baftardy is alledged, the 

1 loft* lij.b. Trial {hall be in like Cafe, Mutatis mutamdis. 
JVitu Qmcejfit^ If a Man plead the King's Letters Patent, 
where the and the other Party plead N<m couceffii^ it fliall 
LandliesJ^iV. Uoc be tried where the Letters bear Date^ for 
they cannot be denied, but where the Land liccfa* 
r^^rfwhtt Every Trial muft come out of the Neigh- 
PUccs. Jbid. bourhood of a Caftlc, Manor, TT>wn or Ham- 
let, or Place known out of a Caftle, Manor, 
Town, or Hamlet, as fome Foreft, and the 
like, as before. 

Venin facias may be of a Foreft, Bterga^ Co- 
ttroj M^arda^ Parco^ (^c. but not of a Lea. 
Ballivay Market, Walk, Gfr. not ie lieu conus^ 
without alledging this to be out of a Vill or Pa- 
tifc. Siderfin 326. But afcer Verdidt helped by 
the new Statute 16, 17 Car. 2. c. 8. 
Where the Every Plea concerning the Pcrfon, Plaintiffi 

Writ is (^c. (hall be tried where the Writ is brought. 
broagbtat ' ^ j^ji ^^^ ^^ 

v^mmon When the Matter allcdgcd extendeth into a 

Place at the Common Law, and a Place wichia 

a Franchife, it fliall be tried at the Commoa 

Law. I Iff/i. 125. 

Matters done Matters done beyond Sea may be tried in 

beyond Sea, JEnglafidy and therefore a Bond made beyond 

how triable in Sea may be alledged to be made in any Place 

Englani^. Fide j^^ England, if it bear Dare in no Place j but if 

taf. 0. ^j^^^^ ^ ^ Place, as at Bourdeaux in France^ then 

it (hall be alledged to be made in quodam hco 

vocat. Bourdeaux in France^ in IJlingtcn^ in the 

County of Middle/ex^ and from thence fliall come 

K.eb. 2 Part the Jury, i Inji. 261. Latch 4 & 5. So if rhe 

3>S. Tenant plead that the Demandant is an Alien, 

borA under the Obedience of the French King, 

and 
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and oqt of the Allegiance of the King of Eng^ 
hnd^tht Demandant may reply, chat he was 
born at fuch a Place in England^ within the ^ 

Kill's Lcgiance, and hereupon a Jury of twelve 
Men (hall be charged, and if they have fuSicient 
Evidence that he was born in France^ ox in any 
other Place out of the Realm, thpn (hall they 
find that he was born out of the King's Legi-^ 
ance. And if tb.ey have fufEcient Evidence that 
he was born in ^nglandj or Ireland^ or Guerfi" 
fis^ or Jerfy^ or elfewbcre within the King's 
Obedience, they (hall find that he was born 
within the King's Legiance. And this hach ever , 
been the Pleading and Manner of Trial in thac 
Cafe. So of other Things .done beyond Sea, Thiogp dpne 
the ad verfe. Party may alledge them to be done beyond Sca^ 
at fuch a Place in England^ from whence the Jury , 
' fhall come, and in a fpecial Vcrdift, they may 
find the Things done beyond Sea. Ibid. ^ • 

Ub. 7. 26. Lib. 7. j6. 

So when part of the Aft is done in^ngland^ ^^^ withoot 
and Part out of the Realm, thac Pare thac is to the Realm, 
be perforftied out of the Realm, if Iflfue be taken ^^ Part with- 
thereupon, (hall be tried here by twelve Men, ^°' 
and they (hall come out of the Place where the 
Writ or Adlion is brought. Ibid. IJb. 6. 48, 

Error, for that Judgment was given by De- Full Age tried 
fault againft the Defendant, being an Infant ;^^*^ ^^« 
^uc was taken that he was of full Age, And ^^^ ^'^• 
Godfrey moved, whether the Trial fhould be in 
Norfolk where the Land was, or in Middle/ex^ 
where the A^ion was brought? And the Court 
heldj That it (hould be tried in the County 
where the Land lay ; and Tanfield faid, it was fo 
adjudged in the King^s Bench^ between Throg^ 
mortm and Burfind. Cro. 3 Part 818. 

Error 
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£rror on a |udgmenc in Dower at che Graii^ 
Seflions in Brecon was af%ied, for chat che Te- 
nant being under Age appeared iiy Anoraejri 
and tc w^s ailedged diat be was wirfain Age at 
jlkergd^tmy in che County of Monmmib ; and 
Iffue being thereon joioed^ ic was inibA bff t 
Jury di Vicinet9 di Abergavemy^ and found fer 
PiaintifF in Error. Ic was moved in Arreft rf 
jfudgTnent, that this was a Mif-trial i for beidg 
in a real AAioA) ihis Ifiue otsghc to hai« t)oei 
tried <vhere che Land lay \ buc hefcl well by all 
the Court ; for che Aliedgt ng hiai to bt ikriehis 
Ag^ at Aiergavenny^ is ihe &ine as aile^gnig 
A Commorancy there \ and a DifiFerence mu 
taken between where che Tide depended oa 
the NonagC) sa which Cafe ic (houJd be cried 
ivhcre the Land lay, and where the Infancy is 
pleaded as a Matter de bors^ as in the prefeac 
Cafe. Joms^ ST. 170, \*ji. 1 

tf^A Anions. QucftioDS of Title of Land (except by fpedal 
Order of the Judges in ibcne Ca&s) are to be 
tried in the County where the Land lies^ for 
the Law is, that all real and mixt Adiocis, as 
Waftc, Ejcftment, Trcfpafs for breaking cfae 
Clofc, cutting down Trec«^ fpoiling the Cora, 
Grafs, tSj. and Debt upon an Eifeape, 6?c, muft 
be laid in che County where the Caofe of Afiioa 
^ arofe, or where the Land lie^ If an A^ion te 
brot^ht againll an Officer for a Matter reia* 
ting CO {he Execution of his OfHce, che AStxm 
rrmft be laid in the proper County. 8ut if tlie 
Ofiicer, after his Authority is expired, abufa 
che Party^ or if he meets a Man and koocksilin 
doWn, the Adlion of Trefpafs and Aflaidc ^ noc 

^fatifttdry confined to che proper County, i Str, 446. 

Actions. Debr, Detinue, Annuity, Account, A&ioK of 
the. Cafcj Battery, tf^. arc in their own Nacurc 

tranficoryi 
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tranfli^y, and yc*. they ought to be laid and 
tried in their proper Coamy where the Fa^ wa* 
^fm^i wfcfs* thq Cqw o^dcr the caatrary^ for 
intm fp6^1al}le^o$> aiid if they aie laid oui * 
of, the priyjcr Cpunty, daily Pradkre. tdl§ us the 
Coui^ UK»y aJter the Venm^ • upoa A^txoii of tb^ 
ti^W? JPJ^e of the Faft. 

All criminal Matters are to he tried whwe the Criminal ^ 
OipRwW » committed. Matters, 

If tWFenHi arife \^ tw<i Gountics^ ^h'e Jujy This is called 
upoi? ^wo Fenin facials fti^U come ftom both, a Joinder gf 
fix QiH of one County^ a;)d fix frotp- the other^ Counties. 
Qm I P«rt 64$* But by the Confeat of Par- ?j'^^^'% 
ties, entered upon JfceocmJ, it may be by 6^« t^^Cp^^^; 
c>ue of ofiCi and ffyen from the other* as ap^ 
pfirs* <?rd. 3 Part ifx. where itiMeplevin the 
xi^f: Defendant' awws fov Damage: feafant ^ the 
PbidtifF:by bis Replication claixm Commoo by Batootef 
yrftfcf ipt^n in loco qw^ i^c. being Broadway in piorc tim^ 
th^ Qwvy pf fVorx^r^ appiM-tcnaiit to his ^^o Coanti|?i 
Manor ofZ). m tb« Gp^nty oiGlouceft^^ and"^°"°^b« 
Ifliajj thereupgnj ^pd two Ftnin facias"^ awarded ' 
tp/ t^ Shcf iff$ qf th^. fcyeral Counties; wid. 
no5V feKi> of the County of WQriieji£r appeared, 
a,i^, five of Glouciftsr* And although there, 
ought to have been Tix fworn of each Couaty, 
tQ^try tihJW Iflw, as appears 49 £;i 3. |, ziH, 
&.;46, yet by the Affcnt of Partie3,,. jchofo 
t3!?j5lye.vhi9fftpge^^di by the Advice of all th« 
Jtefticw were fwom> and tried theJfiup, And 
ilwa^.€opimand«4 th^t thjis AflCbm fliouJd b« 
C}Hr?d up^ R(ecor4i f9r otherwife Jt would bgi 
a,ftrange ?r|Bccdeni, ,- , 

..lit Affifr.off Qofnmoa in Qoxffyio Cmiu^tus^ 
apdthe Iffu9 b?) iwfapther he. ha^;Coqfimon by 
8r«fc5ip^k>ii;ii>,QOFCoiiKxiy, appcsv^awtPAMa- 
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nor in another County, this (hall be tried by 
both Counties. Roll Trials 599. N. pL 5. 

The fame Law is in Trefpafs brought in one 
County (which cannot be in confinio)^ upon fbcb 
an Iflue the Trial (hall be per ambideux Com- 
ties, 49 £. 3. 20. See Roll Tit, ^rial^ 599, 
6fr: many Cafes where the Jury (hall conoe 
from two Counties. 

In an Action upon the Statute of Mark" 
bridge^ for taking a Diftrefs in one C6unty and 
chafing in another County \ upon Not guilty 
the Trial (hall be only by the County where 
the Chafing is, for this is all theCau(e of the 
Aaion. 4 H. 6. 4. Roll Trials Sot. pi. i. 

In an Adlion on Stat. 2 IF. (^ M. c. 5. for 
refcuing a Didrefs for Rent ; the Lands de- 
miied lay in three Vills ; the Refcue was laid to 
be in one of them. The Vtnire (hall be from 
that Vill only where the Refcue is laid 5 for the 
Adion is founded on the Tort, and the Demife 
is only Inducement, i Lutw. 215. 

Efcape. In Efcape upon Arreft in one County, and 

an Efcape in another County, upon Not guilty, 
this (hall be tried, where the Efcape is laid, for 
the Adbn is upon the Efcape. RoU. ibid. 602. 
pi 8. 

Covenant In lo ^^ A Aion of trover^ afui Paxtan in Com. 

P, to fell at Hunt: the Defendant pleads a Bargain and Sde 

It. tried at P. apud Rcyfton in Com. Hertford^ in the Market 
there, whereby he after converted them apud 
F. in Com. Hunif. The Plaintiff faith, that he 
was poflclTed of thofe Gobds apud P. in Com. 
Hunt, and that J, S, there ftole them from him, 
and by Covenant betwixt him and the DefcA* 
dant, at P. in Com. H. he fold them to the De- 
fendant as he hath pleaded t The IflTue was upoa 
the Sale made by Covenants iSc^ And it was 

tried 
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tried in the County of Hunt, and found for the 
Plaintiff. And it was. moved to be a Mif-trial % 
for it ought to have been by a Jury of tho 
County of Hertford^ or at Icaftwifc by a Jury 
of both Counties : But it was adjudged to be 
well tried, becaufe the Sale is confeflfed, and the 
Iffuc is upon the Covenant alledged in Hertford. 
Cir^, 3Part5ii. 

,In Debt upon a Bond in London^ the Defen- Ufuriam 
dant pleaded an ufurious Contra^ in the Coun* Contra^ io 
ty of fFarwifki the Plaintiff replied, that the *othcr 
Bond was made upon good Confideration 5 (tif Coumy,^ 
que boc^ that ir was made for fuch ufurious Con* 
traft: The Trial (hall be ia the County of 
Warwick ; for the Bond is confeffed, asid the 
yfury \i\ Warwick is only in Queftion ; and fo 
if the Ifiiic be» whether the Deed were made A J>Hres (h»It 
by D«m, the Trial (hall be where the 2)«w, '^ *'^^^ *^^^ 
and not where the Deed is fuppofcd to be m&dc, a^ojJ^^ 
Cro. 3 Parti95. brought. 

. Where KTue is taken upon a Surrender^ it SttrAadcr, 
ftall be ^ried where it was alledged to bie dQne» 
and not where the Manor is, of which the 
Copyhold is holden. Jbid. f. z6q. Br, Tit, 
Vifne^ 114. 

in dxi,40ufnp/tt laid at Lsndon^ in Warda de Ward e? 
Cheapo the Venire was de Parocbia de Arcuim Hundred, vm 
in Warda de Cheapo whereas no Pari(h was men- 8^^^ ^^fi^* 
tioned before in the Count y and adjudged, that 
the Venire was ill laid in the Count; for a Ve-^ 
nire facias may be of a Town, Pari(b, Manor, 
or other Place unknown, but not of a Hundred 
or Ward, Cro, i Part 165. for the Ward in a 
City, is but as the Hundred in a County, Thq 
Parifll itiJUndon is in Lieu of a Vill, and the \ 
, Ward of a Hundred. Roll. Tic, Trial^ |5«Q* 
ph 15- vide bic afrei. 

Where 
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So in all infe- 
rior Coiirts, 
Style 2. 
M^rch 125. 



Ldhdori. 



eitj^i 



fiiindted. 



Of the Vifnc, or Place Cb. 

Where tb« T/^^ is laid to be at a Citf^ in ad 
A£lion brought in a fupcrior Courts or wtthiA 
th« Cky, (hough it be both a City af>d Coun- 
ty, the Finire facias may be rfr vidnei. Ovifa- 
Us. Latch is^^ Though it hath been held 
not good) but ihzi X\yt Venire faeias may be di? 
CivitatCj leaving oot VicineL as yoa tnay read 
in Staundf. 155. But now the Cafe in Cr9. 
2 Part J08, and Buljir. i Part 12^ foy , th^ all 
the Venire facias* s are awarded dd vi^ttei. Civi- 
tatis^ which is intended as well de CivkaU i(« 
fclf J as de vicineta infra Jurifdifffipnem of the 
City. And fo it is de tncinet. CivifaitSf d» dt 
vicinef. ot de Civitate Coventryj i^bofum^ Net- 
Hoicbi Sarum^ Briftoly E9im^ atid all oib€r Cities 
which are Counties in themfielves. tft all Places 
befides l/mdvn^ no Mention is made df ^e Pa- 
rish 0r Ward. Ibid. 493. Bur \n LOtdtm the 
Parifh and Ward is fne[>€ior>#d, and therefore it 
v/as adjudged Cro. 2 Part 150. that it'was not 
good to altedge any Thing done in LeMeUn ge- 
nei'aUy $ but it muft be in what Psirl(h front 
tl^hich a Venife may be 1 but where a Thing is 
kid w^Cnyi in aha fVarda there, and the Ve^ 
nire facias is from the City only, it ifr Will, be- 
eaufe it fhftil be intended there be na more 
Wards in the fame City. Cro. 3 Part 282. 

In an A<£tion ^galnd: chef Hundred upflHi tbiS 
Statute of JVintan^ &?^* upon the Roll the Ve^ 
nire facias is awarded of Bradley^ quod ^pr^W- 
muth Hkndredutnj and %htt Venire facias is gene- 
wily of Bradley. This is well^ becaufe by the 
ftoll ic appears that Btadley artd thfc Hiwidrcd 
ire all one. Rdl, Tit. trial, 598. 

If a Thing be laid done apud BriJiaU viit. in 

U^ahia $afiSi^ Mafia iH PFatda de katUff^ and 

3 th« 
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the Venire foetid' \^ de Warda de Ratlif^^ this is 
noegood. Ibid. 61^. pi 5. 

But if it he allcdged in a Ward in the City y^^^^ 
of j5^4/fo/, fcjV. the Venue (hall be of chc fVard^ 
ikotde CpuiMe, Bid. 6n. pi 2S. 

A Venire facias was awarded from 5^. and j^g^i^i^gf^ 
OQkT de vidnet. de ST. and for thb Caufe reiblved left out, i!L 
to be ill» and not amendable. €ro. 2 Part 399. 
• Bro. Tit. Ven. fac. 8. 

If the Iflqc be if lUx eonc(iffii per literas pa* 
ienfesy the Trial mali be, as hach been faid, 
where the iLand lies, and not where the Patent Where the 
was made, becaufc the Patent is of Record *, Land lies. 
and if it be traverfcd, it Ihall be trftd by the * ^"^- "5-*- 
Record, and therefore the KTue being upon 
Nonconcefjit^ the KTue is pot upon the Patent 1 
but where the IflTue is upon Ntm conceffii^ or 
Non dimifii^ of a Thing which paffeth by Deed, 
the Trial Ihall be where the Grant or Demifc is 
alledged : But of a FeofFmenr, or Leafe for 
Life pleaded, the Iflue being Non feoffavit^ or 
Non dimifi^ Livery ,ough^ to be made, and 
therefore the Trial (hall be where the Land 
lies. Cro, 2 Part 37^. 3 Part 269. 

Where the Offence was laid in the Count to Where the 
fee in ooe County, and the Juftification in afio- Aaion is kid 
ther County, and the Plaintiff replies De injuria ^^ oneCotm* 
fua propria, (^c. The Vifne (hall be where the J^^^^^^^ 
JttftiBcation is alledged -f as, one Example for in another, 
all, to illuftrate. In an Adtion upon the Cafe, the Trial 
for Words fuppofed to be fpoken at Bridge'^ (ball be wfere 
Nhnb in the County of SaUp, the Defendant J^j^f^^*- 
pleads, that he fpake them as a Witnefs upon 
his Oath upon an liTue tried at Chard in the 
County of Somerfel. The Plaintiff replies !>? 
fqn lort demefney (Sc And therefore it was 
tr4cd by a Venire facias of Bridge- Norths and 

Vol, I, K Error 
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Error thereof aflignedt bccaufe it oug^t to have 
been by a Vifne of Cbard^ where the Jofttfica- 
tion arofe •, and it was held clearly to be a Mif- 
trial, and not aided by the Statute of Jufailsi 
wherefore the Judgment was reverled. Cn. 
3 Parr, 468, 261, 870. Moot 410. 

Replevin^ taking two Horfes at fuch z Place 
in Denfard in Cm. Noribampicn ; the Defen- 
dant makes Conufance as Bailiff to the Lord 
Mountaguey of his Manor of S. which Manor 
is holden of the Honour of Gkucefier^ and that 
the Place in which, &r. is within the (aid 
Honour, and alledges a Ctlftom within the 
laid Honour, on which Cuftom the Parties 
were at liTuc, and the Venire facias was firom 
Benford the Place of taking, which was mo- 
ved after Vcrdift, for that the Venue was not 
fo large as the KTue, which was the Honour ; 
and of this Opinion was the whole Cdun <^ 
C. B. PafcL 13 Car. 2, Hill verfus Bunni^^ 
I Siderf. 19. 

But the great Queftion was, whence the Fir- 
nue (hould arife in this Cafe ; and by Bridgman 
Chief Juftice, and Jufticc Hide^ in no Cafe 
can a Venue arife from an Honour } and the 
Chief Juftice faid, he had caufed the Prothono- 
taries to fearch for Precedents, and they cooU 
not find that ever a Venue did arife from an 
]^onour, which is a Bundle of Services, and an 
Incorporeal Thing, from which no Venue can 
come ; and yet an Honour may have Demefnes, 
as the Honours of Grafton and Hampton have, 
but Gloucejler not. 

Chief Juftice and Juftice Hide feemed to irrf 

cline that the Venue Ihould be de corpore Comi- 

iat.'Hok 266, 249. But when the Codrt was 

after moved for their Opinion, they bad them 

3 tale 
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take a l^enire facids at their Peril, and Would ' 
give no Opinion. 

An A£tion of Debt Was brought on a Bond 
to perform Covenants in an Indenture, Where- 
by the Defendant had granted to the Plaintiff^ 
a Walk called Sbrob-lValk^ in the Forcft of 
■ " in Cm. Noribampion^ and covenanted 
for peaceable EnjoynAentj Csfr. and he was buft-^ 
ed per Earl of Nortbamptm^ who had Right, 
on which Right Iflfue was joined, and the Ve- 
Hire- facias was from Sbrob-fVatk. 

Per Cur. It is not good, for it appears by 
the Record, that Sbrob-lValk is not a Vill : but 
if the Obligation had been laid to be made at ' 
Shrob'fValk^ the J^enue Q[^oo\d arife from thence, 
as a V^U. Inter Stirt and Bahi^ Pafch. 19 Car. 2. 
B.R. 

The Venue fhall follow, and be according to Ooto^it'litf 
the Iffuc. County, 

nnde bic atdt 

As for Words in IFarmcmre, <tbou art A ^ ^^'"'^ 
fbief^ and ftoledft wy Iron : The Defendant ju- 
ftifies and fays, ithe PlaintifiP ftole the Iron in 
Uecefi&Jbirej and brought it into fffafwtckjbiref 
and therefore he fpake the Words in fVarwick^- 
Jbire. If the Plaintiff replies De injuria fua 
propria abfque tali caufa^ the Jury fliall come 
from. Leicefterjbire^ to which the abfque tali 
taufa refers, for the Words are acjlcnowledged. 
Sec Roll. Txi.Tridl^ 598. M. pi 3. 

When Part of the Matter to be inquired of, 
is in one C>unty or Place^ andl'art in another, 
the Trial (hall be there where the btft Conu- 
zance of the Matter may be« ; 

A Sheriff may afllj^ aBaif^ond out of the 
County, and the AAion ttsay be brought where 
the AffignmttJt was made* Str. 7?;. 

K 2 ^ Ai 
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As in an Aftion upon the Caft i the PUtOK 
tifFdeclarcs that the Defendant cocdc the Horle 
pi A. at S. and fold him at D. to the Pkiotiff 
as his proper iHorfe, and afterwards A. retook 
the Horfe. If the Defendant plead* that the 
Propert]f was in hinn at the Sale, upon which 
Ifliic is joined, the Vitiue (hall ht diS. where 
the taking is fuppdedt for there the Property 
may be txft known, which is only in Queftioo. 
42 ^ff. 8. Roll friak 603. 

If a tranfiiory A&ioo arife. Part in omt 
County and Part in another, the Pkuotiff has 
Eleflion to lay \i in which be pkafes. Harris 
fin*s Pr4ia. in K. B. 85. 

If the IflTue be whether L. (Ud ride from JLm- 
ion to Tark^ and from Tork to Zjmdan^ five 
Times in (ix Days, this may be tried in Lmdmi 
only, although Part of the Matter to be inqui- 
red of, was done in each County. Ilnd. 60^. 

In an A£lion of Battery in Lmdonf if the 
Defendant juftifies in Defence of his Pcrffeffion 
in D. in ^ixj and the Plaintiff fays 4i fin 
t<frt demfn fans tkl cmfe^ this ought to be 
tried by both Counties, if they might join, be« 
caufe be may be found guilty at another Day» 
and therefore becaufe they may not join, this 
may be tried in Eff^x. UhL 6og. ^. 8. 

Oi Affifis in Confim0 Cm. See i Inft. 154. 

In C^e for Words in one County, if the De- 
fendant juilify ioaiiQther County, and the Plain- 
tifTreply Dc fan tort demefa^ Sc. although the 
Counties ought to join, if they could, and the 
Juftificartion is principally put in Iffue, yet the 
Trial may be in either County,, at the Eledrai 
of the plaintiff. Ibid.pL% 

In EJe&ment in London^ upon a Leafe made 

there ol Land in Mdd. if the Defendant plead 

2 Not 
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Not guilty this may be tried inLfindon^ be- 
caufe the Comties omnot join» although the 
Jury ought to inqaire of the JEjedment in Midd. ^ 
and Judgment affirmed in a Writ of Error, See 
R0U. Til. 2'rw/, 603. pi 10. 

Two Counties may join although they be 
not n«areft, nay» though twenty Counties be 
between them. Fincb^ French 5^ a. i Infi. 154. 

But if it be of a Leafe at Ickford of Land in , 
Bwry in Suffolk^ the Venue mo& be of Bury^ not 
dS Ickf&rd. 61^. 

If the IITue be taken upon the Name or Where the 
Condition of the Peribn, this fliall be tried in Writ is 
the County where the Writ is brought. 2 1 E. *^'°"8^^' 
4* S. for this ooay be well known there. R^ll. 
ikid. 615. % 

Where the ISm is to be tried upon a Point 
which (hall be tried by two Counties, and one 
cannot join with the other, this (hall be tried 
where the Writ is brought. 21 £. 4. 8. But 
for this, fee before, where the Counties can- 
not join. 

In Debt in Lmd(m againft J. S. of D. in where in o- 
Effex^ if the Defendant faith that he was at S. ther Coanty 
in «^, at the Time of purchafing the Writ, ^{j^J'K'* 
and not at D. this (hall be tried in Effex, and J^^oS!'* 
not where the Writ is brought, for none can 
know where he dwelt fo well as the County of 
EJm. 1% H. 6. 5. 

Vide many Cafes in Roll ibid. 605, ^c. a* 
bout this Matter, 

In an Aftion of the Cafe againft a Sheriff, Where the 
upon an Efcape in London^ and the Arrcft laid ^Mt« wa% 
to be in Southampton ; adjudged, that the Vifne ^ XS*""'* 
(hall be where the Efcape was, becaufe that is ^„^ ^'^ 
the Ground of the Adion, and not where the 
Arre(t was. Cro. 3 Pare 271. 

K 3 Nota^ 
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Pecei^ N^ta ; In an Adtion of the Cafe for Deceit, 

Efc*|^' jpt upon an Efcape, the Court will not change 
the Vifne out of tie County where the Plain tiflF 
fappofes the Thing to be done. Siderfin 95. 
^eawhlum ^oT in a $candclum Magnaium^ upon the com- 

^afunum. xnoti Affidavit. Ibid. 18 5. See Sir. 807. 
l^roniiatioQs, Nor in Adions upon penal Statutes, for they 
mud be brought in their proper County. Ibid. 
287, 
fHRTQCoQH' Nor where the Caufe of Aflion is in two 
t^fi^- Counties, and the Plaintiff .laid his Aftion in 

one of them. Ibid. 405. 

If che Plaintiff will be bound to ^ve no EvU 
d^nc^ but what arifes in the County, where he 
kys his Aftion, the Cburt will not change the 
Venue^ upop the common Affidavit. Ibid. 442. 
A Councilor at Law Plaintiff, his Venue 
iball not be altered, becaufe of his Attendance 
at the Cgurt. Mddim Rep. 84. 2 Show. 176, 
242. 

A Barrifter has Privilege (in a tranfitory Ac- 
tion) tp lay the Venue in Middlefex •, but a Ma* 
fter in Chancery (as fuch) has not. Str. 822. 
% Ld. Raym. 1556. 

An Attorney has Privilege to change the Ve^ 
we into Middlefex^ as well as lay it here when 
Plaintiff, (a) $tr. 1049. ^^^ ^ Barrifter^ At^ 
tarney or Officer of the Court cannot change the 
Venue into Middlejkxy when joined in an Adlion 
with unprivilegecf Perfons, or fuc or are fucd 
in Aiiter droits as Executors, Cs?f. Ibid. 6ro. Ld. 
P,aym. 1556. 

(a} Sane Privilfge has an Officer of the Court. Bat 
V(nue (pay be chsiP^ from MiMe/ex, though the Plain* 
tffF be an Attorney^ if he fues by Cafias, and not by At* 
fachment. Harrifon^i Pra£i. C. P. 1 37. So if hc does not 
<)^c|ar^ ia Perfon. Ibid, 

In 
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In Debt upon an Obligation, Payment was 2 Salk. 665, 
pleaded afud domum manftonalem Re5Iorije de ^7°- 
Much-Hadam, and the Venire facias was de vi- ^ ^*' ^^' 
€ineto de Much Hadamj where it ot3gbt ro have 
been de vkinet. ReHorU de MucUhHadam-, but 
it was adjudged good^ becaufe Mueb-Hadam is 
here intended a Vill 3 Cro. 804. So you fee 
that where a Thing is atledged to be done at the 
Capital Hou(e * of i). there the Venire (hall be * Rc3ofi^. 
of D. for that is intended to be all one with the ' 
Vill. But where it is at the Cattle of Her/ford, C«ai«i 
yc. there the Venire facias fhall not be de ^ici- 
neto de Hertford^ but de Caftro de Hertford^ for Roll. Tk. 
Cajirum Hertford is intended a diftindl Place by Trial, 621. 
itfelf; and fo of all Cables. Cro. 2 Part 239. 
Mim^ 216: • ♦ 

A Venire facias miy be awarded of a Cattle. 
Roa.618. 

Where ilie Iffue is not Parcel of the Manor 
of D. or the Cuttom of a Manor is in Qucftion, Manor! 
the Venire ought to be of the Manor. Hoi. 
284. Cro. 1 Pare 327. If the Manor be laid 
to be in a Vill, the Venire facias may he of the 
Manor in the Vill, as de vic^ineio manerii de Stan- Rol'. TVV. 
fted'HallmlVindham. Cr^. 2 Part 405. A/^(7r ™^^> ^^i. 
518. jlrundef% C^St^ U. 6, 14. 

The ^<?««^ cannot be of a Scite of a Manor. ' 
RolLTxi. trials 61%. 

In the Common Bencb^ in Trcfpaft, for taking 
away a Bag of Pepper. The Defendant jufti- 
ficd asa Scrvapt of the Mayor and Commonaify 
of London, for Wharfage due to them by ihe 
Cuttom of London, which the Plainriff rcfufed 
to pay. The Plaintiff replied that the Cuttom 
did not extend to him, becaufe he was a Free- 
man of the City, and ought not, to pay Whar- 
fage 5 to which the Defendant rejoined, that the 
K 4 Cuftoin 
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Cuftom extended to bim as wdl at to Scraogers; 

upoD which Iflbe was joined* 
fteconier, Refolved» i. That ihelflae (boold be tried 

per Pais^ not by the Mouth of the Rcootdcr» 
becaufe he certifies nothing but what the Mayor 
and Aldermen diced, who are oonomwd ia the 
Caufe. 
Wbtre the 2. That the Veniri facias fhall not be award- 
b^'Sccim*^ to the Shcri&of Lox^twi or Afti%iar, ha- 
Ji^joroing! ^^'^ ^^^ Trials there ace by Fneemen. But k 
{hall be to the County next adjoining, s^iz. tl^ 
3berifrof i^/irr(y. So wbere any City ia con- 
cerned, the Vemte facias (ball not be dkefisod 
to the Officers of the City, but to the Comity 
next adjoioing. Hob. 85. SlyUiiJ. Moor r7i« 
vide hic^ cap. 2. See Hardres Reports, f. 309. 
Good Learning concerning this Matter, 

If the IfTue concern the Mayor and CoaiiQoa* 
ahy of a Town, the Anof fliall be made all of 
Foreigners. 3 1 JJ/ife 19, Vide Rail. Tk. 7Ha4 
596. 

So if the I0be concern the Mayor and Gom^ 
monalty, (^c. although they are not Parties^ 
yet the Venire facias fhall be direfied to the She* 
riff of the next County. 15 £. 4. 18. 
Information gec flavdres Reports, f. 16, ^c. Good Mat. 
forSci^r^., ter in an Information upon a Seizure, in what 
Place the Vifne (hall be, and the Entry and Maa^ 
ncr of quafhing one Venire faci^s^ and award- 
ing a Venire facias cknovoy Sc, 
Where ^M^n Where a Man lends a Horfc to another to 
lends hisHorftp till hJs Land, and the Horfc dies wiih exceffive 
LndreiSi^^ the>7/«^ (hail be from the Place where 

ed in another, ^^^ cxceJTive Labour was, and not where the 
jKiA^whcrehe Delivery was. Moor 887. Vide Hob. 188. 
b rpoiltd. Roli Tit. Trial, 615. Pafih. 22 Car. 2. 5. R. 
Horjiey vcrfus PotUr. 

Where 
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Wlim a Promife is laid m one Place, «xl fromife In one 
chc Breach in another, the Vifne muft be accor- ^^*^' *?^ 
ding to the Event of the Iffue, whether k be Jj^t rl^ 
taken i^n the Promife or Breach. But if no guided by the 
Place be aUet^g^d for the Breach, and liTue be I^oe. 
cdien upo it, *the Vifne muft be from the Place 
frf the Promife, which ihall be intende4 right, Modem R^; 
where the contrary appears not. See Godb. 274. 36, 37. 

Ei^ir 39 Eliz. In the Kiitfs Bench ; Tref^ f 

pafi^ J§atdt and Batitry in WHts^ continuing 
the Affi^ult in Middk)€x\ and adjudged th^c 
the Jurors (hall come out of both Counties, 
Moor 538. 

The Name of a Manor or Land, or other Mi&omer; 
local Thing (hall be tried ynhxtt it lies, becaufe 
it is local ; but (he Name or Addition of a Per- 
fon ifaail be tried where the Adion is brought^ 
becaufe this is tranfuory. Bro. I'it. Vifiu^y, 
lib. 6. 65. 

In Covenant upon an Indenture of Demife of Where thcJ 
the Ri£ioty of SiokenCburcb in the Cooncy of^"^^**^ 
Oxford^ That the Defendant bad good Power and 
Authority to demife . The Indenture was alledged 
CO be niade at London^ and the Venire facias was 
awarded to the Sheriff of Oxon\ and this being 
aflSgned fqr Error, Judgment was affirmed, and 
this adjudged to be good. Moor 710. Be- 
caufe the Reftory was in ccmitat. Oxon. vide ' 
J'age . 

In Debt upon an Obligation in one County where tie 
to perform Covenants in a Leafe, and the Land Laad \\^,vA 
and Payments were in another Counry^ the n«it where the 
Trial (hall be where the Land and Payments ^"'> ^^* 
awe. 44 E. 3. 42. RolL Trials 607. pL i. 

In Debt upon a Leafe in one County, and 
the Payment of the Rem upon the Leafe limited 
there alfo» but the Land was in another Counry, 

and 
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and the Payment upoti the Land ; this (ball be 
tried where the Land and Payment was^ for 
he was bound to pay this there upon the Diftrei 
Ibid. fl. 2. 

But the Trial (hould have been where tlie 
Writ was brought, if the Payment had not 
been alledgcd to be where the Land was. Ibii. 

pi' 3- 
"Where the If Debt be brought for Rent upon a Lole 
Land and for Years, and the AAion is brought where the 
Writ,&fr. Land is, but the Deed of the Lcafe bears T>m 
in another County, the Trial fliall be where the 
Land and Writ is brought. 44. E. j. 8* The 
Iflue being whether the Leflfor had a conditi- 
onal Eftate or not, and fo a lawful #£vi&ioa 
Ibid, fl 7. 
Where the If the Iffue be in an Aflize, whether the T^ 

Land lies, and nant be the eldeft Son of J. S, and his Binh ii 
where not. ^\\^^^^^ \^ another County, yet this (hall be 
tried where the Land is. 46 Aff. 5. 

If an Infant bring an Aflize, and a Releafe 
of his Anceftor is pleaded againft him, dated in 
another County, this muft be tried where the 
Releafe is dated, and not by the AQize, al- 
though the Plaintiff be an Infant, and the Cir- 
cumRances are to be inquired. 21 £. 3. 23. 
See RoU. ibid. 611. pL 37. 
Where from In Cafe, if the Plaintiff declare upon a Truft 
two Places in at D. and of a Wrong at 5. Upon not guilty, 
^4 ?""^'^' 'f ^^ appear the Truft is not material, the Vemu 

' ' ' one not being material. 

In Cafe, fpr flopping a Way from fuch a 
Place to fuch a Place, and that the Obflrudioa 
was at D. Upon Not guilty, the Venue (hall 
not come from D. only, for all the Way is pot 
in Iflue. 

If 
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If the Nar. be apud A. in Cm. B. and the The Fmrt u 
yenire is de ViU. &parocb. de A. 'tis iU, Teh. *ff«* " ?• • 
104. 2Cri7. 58D. rwnpfrom 

When the Venue fliall be from two Vills. % two Vills. 
^^^- 599'^ Teh. 26, 182, 187. 

In Trcfpafi in one ViU, and a Relcafe pleaded 
in another Vill, within the fame County, upon 
JVim ejifailuntj this (hall be tried per atnbideux. 
Roll. ibid. 624. Vide bic ante. &e Rfill. ibid. 
615. many Cafes about this. 

Where the Venue cannot be from a Vill, Ham- ^^f^^ 
let ouLieu OmuSy [a) there it may be <fe Cor--'^ 
fare ComitatuSy for if it might not be Ho^ the 
Caufe could not be tried. 

Debt for Rent, and the Demife was laid int & 
fuper Acdivitatem de Hampftead'Hill\ and hekl 
not a good Venue. 2 Vent. 249, 270. 

A Cuftom of a County is to be tried de Cor* 
pre ComitatuSy for the Cuftom runs through 
the whole County. 

Where the Parifli is named by way of Dcno- p^fli^ 
ration, or Explanation of the Place where the 
Faft is ailedged to be done, as at the Pari(h- 
Church of Haukhucknoly there the Venire fa-^ 
cias (hall be of the Town, not of the Parifh. 
Bulllr. I Part 60, 61. 

If the Faft be ailedged in Kingftreet in the Tqwh, 
Parifh of St. Margaret in Com. Midd, you have 
already heard that the Vi/ne (ball be from King^ 
Jlreeiy bccaufc it is intended to be a Town j 
but where it is ailedged to be done at Gray's 

[a) A Ueu Comuk a Caftle, Manor, or other notorious 
Place wdUknown, and generally taken Notice of by thofe 
who dwell about it, and not a Clofe or Pafture of GroQnd> 
QT fodb like Place of po Repute, 

Inn 
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hn$ or Coint* Imf HdOj or Uncth^s Inn Halk ^c. to /MS^ 
t)ie »7/»# (hall be from Holbom^ wbtcb ii*i 
Town ; for as Teherton faid, it was never bcvd 
of any ^mIt^ /j^mj to be had of any of the 
Inns of Court. Bnl^. z Part 120. e^ecinHf 
c^ the UaU^ becaufe it camiot be of a Hn^ 
much k6 ef a HaU. 

In Keftment upon a Dcmiie mack at Hoh 
ham^ M Lands in Parocbia de Denbam ptP^9\ 
Che Vifiu may be KAJknhmi^ or of tha Pari& 
of l)lMfcm, becao& BrMhwi and PoivnUr jfc 
DtaAam Pr^eii&. are aU one by Imoodmcitt rf 
Law. Ai^r. a Pm 209. Mm 709. ^i^.iL 
Bdc when it appears by the Record, or is imaifc 
cd tha€ the Parifli is more fpacioiia than ck 
Town, as the Ckfe in Mmt 837. where in 
EjeAment the Leafe was alledged to be midi 
at Bf€im of Tithes in W. and W. Hamte 
within theParifh oi Ercdon^ there the Vmfi 
facias muft not be of Bredortj but of the Parifls 
beeaufe it appears, that the Parifli exxenda fc* 
ther than the Town. Hok. 326. 

Wh^e an Aflion of Debt for Rent iabroog^ 
upon the Privity of the CmraSt^ by the LjdBmy 
or againft the Leflfee, or his Executors, kakh^ 
rearages due in the Life- time of the Teihtor, 
the Vifne may be laid in any Place ; but when 
the Adion is brought upon the Privity in Efii^ 
as againft the Affignee of the Lefiee, or his E»» 
colors, for Rent due after the Tcftator^ Dcatfc, 
the Fijhs muft be where the Lands Jie. LatA 
mifprimed 197, 262, 271, Fide li.3. 24. (a). 

{a) Debt lies for Rent either In the' County where tk 
J>e€d was made, or the Lands lie, if the Aaion beagaiil 
the Leffce 5 but if brought (by or) againft an 4gigmtt, i 
mua be brought in the County where the Land Hc^; *r 
the Afiignee is only on the ?nvit;f of Eftatc, and not ap« 
ihe Coftwafi. ^r. 776. . 

And 
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And io it was adyudgcd lA clieCafe of Aa2 
mnd AmM^ 1656. J?. R. And ic was fiirclier 
akljudgod there, the Cafe being of a Leafe made 
4K Landan^ of Lands in MnmMtjPnre^ rendring 
Rent payal:Je ac the Old Exthuige^ for which an 
A&ion is fanx^hc by the Heir. If there had 
been no Place c^ Payment, the Heir muft have 
brougbc his Adion where his Lands Ue, but 
she Hacc of Payment beii^ in another County, 
lie has hts Eledion, as on a Leafe for Years of 
Lands in two Counties. 

Fetmi not to be changed in an Aftion of Debt 
for Rent. Per id. Cur. ML 4 Gee. %. MS. Rep. 
Sir. 878. In all A£tions of Debt Feme on- 
changeable, per Cb. Jt^e. MS. Rjep. 

Walkee^CsSe^ in Debt upon a Leafe of Land DAtht 
in another County, Nihil debet (ball be tried Reot^ Lud 
where the Adion is brought. ^r^.Tit. Vifne^ 1 19. ^^^jj^ 

In iR^^iran brought by S/ir^^^ againft flar/^r^ ^**^* 
fjdr taking a Diftrds at Baildan^ the Defendant 
made Conufance as Bailiff, becauie the /pari im 
qu$i &c. was holden of /F. H. as of his Manor 
of Baildon\ and upon lS\Jit bars de fon fee^ the 
Vemre facias was de viciueto de Baildon ; and 
upon Motion that the Venire facias ought to 
have been as well from the Manor as the Town^ 
the Court adjudged it to be well eooi^b, for 
that the Court flball qot intend the Manor was Mji^; 
larger than the Town, becaufe it doth not ap- 
pear fo to be, though poffibiy it might, as like 
the Cafe of a Town and Paridi. Hob. 305, 306. 

If th? Sheriff return, that there are no Free* fr,f„g next ad. 
h<Aicrs of that Vifne^ or if the Vifne be where jwning, in 
the King's Writ runs not, as in the C/fff«^ whit Ctf«. 
Ports, (£c. or in a Place where the Men arc/^'^^"* ^^'^'^^ 
privileged from fcrving on Juries out of that 
Plaoe^ as the lae of ELy^ 6?r- the Pbintiff may 

pray 
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pray a Venire facias of the /^i^/ next adjoining! 

ttaiiu Aiid if the rf/Si^ be in Wales, (w Brirf k Rtf 

ne court) the Venire facias (hall be direfted 10 the 
Sheriff of the next Englifb Cbuncy^ tocaofe die 
Jury to conte de prtfinquiori Vifne of hbCdantf 

* to the Vifne in Wales adjoining ; for the Coon 

fhall not be oufted of the Plea. Pitx. Ar. 
Tit. Vifne, 8. JuriJdiEl. 24. 

In an AAion againft a Hundred, the Vem 
facias may come from the next Hundred gov- 
rally. Vide Comb. Rep. 332. 

In Trefpafs if the Defendant plead Ncx goil* 
ty to Part^ and to the Relklue a Plea, whkb 
caufes the Trial of that to be by a Jury de frh 
r^^/ji Hundred i the Vemre (kali be awatdtxlif 
procbein Hundred for both Iflfues, becaufe tbeie 
ought not to be two Venire facials in ooe 
Adtion* Vide Roll Tit. 3rw/, 596. pi. 4. 

In an Appeal of Murder committed in die 
Cinque Ports, although the King be cofKxmed, 
yet becaufe this is betwixt common Perioai, 
the Venire facias fliall be to the next adjoiDUig' 
Vill. Ibid. pi. 6. 

tntoHd. if the IlSw be joined of Matter 10 Irdexd^ 

this (hall be tried by a Jury of the next Cooacf 
in England. Ibid. 587. pi 8. 

If the Iflue be to be tried by the Venue of 1 
Manor, and the Plaintiff iuggefti chac be s 

Procl^einit^in* Lord of the Hundred in which the Manor is, 

ditdi 4nd that all within the Hundred are within hii 

Diftfefs* if the Defendant acknowledge this, the 
Venue (hall not be de Corpore Cofhiiatus^ but of 
the next Hundred, for if it fhould be de Cerpott 
Comitdtusi^ this (hould be tried by the Tcnans 
of the Manor. 

Vifne »}f. If the Vifne is in Tome Part tnifawarded, or 

awarded in fued out of more Places or fewer than it ougjbt 
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to be, fo as fome Place be right named, this 
is aided by thcStatiitc of Jeofails^ which hath 
ended the Differences in many Cafes reported 
in our Books concerning this Point ; wherefore 
I purpofcly omit them. 

Error, for that the Judgment was given by Infanejr^ 
Default againft the Defendant, being an Infant, where th# 
upon Iflue, that he was of full Age: Adjudged, ^*^* ^^^' 
That the Trial (hould be in l^orfolk where the 
Land was, and not in Middlefex^ where the 
Aftion was brought. Cro. 3 Part 818. 

If the Vifne eomcth from a wrong Place, yet May b« oae 
if it be ex affen/um fartium^ and foentred of of a wrong 
Record, it Qiall ftand ; for Omnh Confenfus^'^^y 
tollit errorem. i Inft. 125. Confent- 

Where the Iffue is local, the Fifne cannot be 
changed by Confent. Siderfin 339. 

Holmes verfus Saunders^ Hill 22, 23 Car. 2. 
B. R. Error to reverfe a Judgment given in the 
King's Bench in Ireland^ in Debt for Rent 
brought by the Aflignees of a Reverfipn ^ the 
Plaintiff declared of a Leafe of Land in fuch a 
Parilh in the Suburbs of Duilin ; on Nil debet 
pleaded, the Venire facias was from the faid Pa- 
rifli in Civitate^ Dublin^ and Judgment there 
pur Plaintiff i it was affigncd for Error, becaufe 
the Land lies in the Suburbs of the City, and 
the Venire facias was from a Parifli in the City, 
. Per Cur. It is all one, for the Suburbs arc 
always within the Franchife of the City, as 
FUet-ftreet is within the Suburbs of London^ but 
the Strand not, though fo reputed. 

Note \ It was adjudged Error in an inferior 
Court, that the Venire facias was awarded fe^ 
cundum confuetudinem Curi^j which ought to be 
per Curiam* Reader verfus Moore^ Micb. i $50, 
B.R. 

By 
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By the Statute of i6 & 17 Cur. i. After 
Verdid, Judgment (hall not be Hayed or le* 
verled, for thit there is no right Venue^ i[> u 
the Caufe were tried by a Jfury of the prc^xr 
County or Place where the Adtion is hud 
TbisA6l doth not extend to Appeals, Indid- 
ments of Felony, &c. nor to Adiions upon Pe- 
nal Statutes, other than concerning Cuftomsaod 
Subfidies, (Sc. 

Cafe, for that whereas the Plaintiff* had let the 
Defendant a Horfe to ride from Swaffbam ia 
Norfolk to Ipfwicb in Suffolk^ the Defendant a 
iiimre iUo tarn immoderate eqtdkxvU E^tum prsk 
that he died. It was tried at tiorfolk ^ aftff 
TerdiA it was moved in Arreft of Judgroeot, 
that no Place was laid where the immodeiate 
Riding was, and the Journey is in two Coon- 
ties ; but held aided by Stat. 17 Car. 2. 

Qie ibr Scandalous Words, which were laid 
^ to be fpoken at London^ charging the Plaintiff 

with fte^ng Plate out of ff^adbam Coll^ as 
Oxford. The Defendant juftifies, for that the 
Plaintiff* tf/W Oxm in Com* Oxon ftole Plate out 
of ^j^tfi» College: The Plaintiff replied £(? 
injuria fud proprid ; and upon that KTue was 
joined and tried in London^ and a Verdi& &r 
the Plaintiff! Upon which it was moved ia 
Arreft of Judgment, that this was a Mif-trial', 
but it was held by Keeling C J. and Rainsfori 
and Moretofiy that this was a gicfod Trial wichia 
Stat. 16, 17 Car. 2. beings tried by a Jury of 
the proper County where the A£lion was hid. 
I Sawd. ±46. I Foni. 23. 

Cafe for (candalous Word^ faying he wai 
peijured ; and it was laid in Devonfisire. Tfae 
Defendant juftified, that the Plaintiff made a 
fiffe Oath at LoHncefion in Cornwall \ and Iffac 

wa5 
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was taken on that, and tried in Devon/hire^ and 
held aided by Stat. 16, 17 Car. 2. i Vent. 263. 
2 Lev. 121. • 

Covenanc for Non-payment of Rerit of Al- 
lom Mines was brought in London^ where the 
Deed was fuppofed to be made: The Defen- 
dant pleads, that the Plaintiff had inclofed the 
Mine, fo that he could not enter to work it ; 
and Iflue being taken on that, it was tried in 
London ; and being found againft the Defen- 
dant, it was moved in Arreft of Judgment that 
this was a Mif-trial -, but it was anfwered, that 
it was aided by Stat. 1 6, 1 7 Car. 2. Jones T. 82. 

Earl of Shaftjbury verfus Grnham &? aP^ B. R. Venm altered 
R*folved in Eafier Term 34*C^r. 2. That the^hereaPccr 
Court had Power to alter the Venue, in Cafe of a ^^^ "'*^* . 
Peer ; efpecially if there be no Likelihood of 
an indifferent Trial in the Place where the Ac- 
tion is laid.' I Vent. 363, 364, 365. 

Every Venire out of the Courts of Record at renire tohe 
Wejlminjier, (ball be awarded of the Body of awarded ^^ 
the County, where the IfTue is triable : Pro- CorporeCom: 
vided that this Claufe (hall not extend to Ap- 
peals of Felony or Murder, qr to any Indid- 
ment or Prefentment of Treafon, Felony, or 
. Murder ; or to any Procefs on any of them ; 
or to any Writ, Bill or Information on any Pe- 
nal Statute. 4 6? 5 Ann. cap. 1 6. {a). 

Debt qui tarn, on the Stat. 9 Ann. againft 
Gamingy and a Verdift for Plaintifi*: It was 
moved in Arreft of Judgment, that tfee Venire 
was de Corpore Com. and that Penal A6lions are 

{a) The Court faid, that fince this Statute it feems un- 
neceffary in the Declaration to fet forth a particular Parijb 
or Viil for a Venue. £• 1 3 Geo. i . in the Cafe oiCrabtrei 
and MMfcroft^ MS. Rep. • 

Voif. I. L excepted 
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fxceptfd in the Statute for the Amendment of 
the Law, but held well and^ aided by the Jury 
A6V, and S^ar. 5 Geo. i. French qui cam, v. 
PTilf/hirCy H. 11 Geo. 2. B. R. 

Since our Author wrote, there has been a 
great Alteration in the Law, as to Jurors, for 
by the Stature 3 Geo. 2. cap. 25. for the beitxr 
Regulation of Jurors, it is cnaded, ' That the 

* Pcrfon or Pcrfons, required by a Statute made 
.- f Tu. * ^^^ Seventh and Eighth Years of the Reign 

rors qualified * of ^'^ laic Majcfty King tVilliam the Third, 
according to * [intided. An AH for the Eafe of Jurors^ 
the Aa 7 fcf « and better regulating of JurieSj] and by a 
^ ^* 3- * Claufe in another Aft, made in the third ^pA 
' fourth Years of ihd Reign of the late Queen 
and 3 fcf 4 * ^^^^ [intitled, /in A£l for making perpeiud 
Aim. ^ an AS for the more eafy Recovery of f mall 

* Tithes ; and alfo an AEt for the more eajj 
' obtaining Partition of Lands in Coparcenary^ 

* Joint-Tenancy^ and Tenaniy in Common ; and 

* alfo for making more effeSual and amending 

* feveral ASs renting to the Return of Jurors,] 

* to give in, or who are by Virtue of this 

* Aft to make up true Lifts in Writing of 

* the Names of Perfons qualified to fcrvc oa 

* Juries, in order to aflift them to complete 

* luch Lifts, purfuantto the Intent of the (aid 
' Act, fhall (upon Requcft by him or them 

* made to any Pariih Officer or Officers, who 

* (hall have in his or their Cuftody any of the 

* Rates for the Poor or Land-Tax, in luch Pa- 

* ri(h or Place) have free Liberty to infped 
to be made * fuch Rates, and take from thence the Name 
from the * or Names of fuch Freeholders, Copyholders, 
pfr"^°^^^ * ^^ ^^^^^ Pcrfons qualified to ferve on Juries, 

* dwelling within their refpeftivc Parifties or 
^ PrecinftS) for which fuch Lift is to l)f given 

3 * in 
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in and returned, purfuant to the faid Adh; ^^ 

and fhall yearly and every Year, twenty and yeacfy? 
Days at' leaft before the Fcaft of Saint M- Jf^^^"^^^^ 
cbael the Archangel, upon two or more Sun- j^^^^^ 
days^ 6x upon the Door of the Church, Cha- 
pel^ and every other publick Place of reli- ^ ^ 
gious Worfliip, within their refpeftive Pre- £;, . 
cinfts, a true and exaft Lift of all \fuch Per- - 
fons intended to be returned to the Quarter- 
Seflions of the Peace, as qualified to ferve on 
Jpries, purfuant to the Diredions of the faid 
Aft, and leave at the fame Time a Duplicate 
of fuch Lifl; with a Church- warden. Chapel- 
warden, or Overfeer of the Poor of the faid 
Parifli or Place, to be perufed by the Pa- 
rifhioners without Fee or Reward, to the 
End that Notice may be given of Perfons fo 
qualified, who are omitted, or of Perfons in- 
felted by Miftake, who ought to be omitted Pcrfons ndc 
out of fuch Lifts ; and if any Perfon or Per- qualified may 
fons, not being qualified to ferve on Juries, ^ ^^^^^«^ *^ 
(hall find his or their Name or Names men- sgfljojfs*"^'' 
tioned in fuch Lift, and the Perfon or Per- 
fons required to make fuch Lift (hall refufe to 
omit him or them, or think it doubtful 
whether he or they ought to be omitted, ic 
(hall and may be lawful to and for the Juftices 
of the Peace for the County, Riding, or Divi- ^^ 
fion, at their refpeftive General Quarter-SeQi- ' ^ ^ 
ons, to which the faid Lifts (hall be fo returned, 
upon Satisfa&ion from the Oarhof the Party, 
complaining, or other Proof, that he is not ,g., 
qualified to ferve on Juries, to order his or their, ^^^ 
Natne or Names to be ftruck qvit, or omitted 
in fuch Lift, when the fame^iall be entred in 
the Book to be kept by the Clerk of the Peace v 
for that Purpoie, purfuant to the faid kOi. 

L 2 • It . . 
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Wilfully o- §. 2. ' It is further enafted, That if any Perfon 
ScS ^^ ' ^''' I'^*''^*^' > r^quir^^^ by the faid Afts to return 
wrong^Fer- ' ^^ S'^^ *' - ^^ ^y Virtuc of ihis Ad to make 
fons, forfeits ' lip any fuch Lift, or concerned therein, (hall 
20i for every * wilfully omit, out of any fuch Lift, any Per- 
Pcrfon fo o- c ^^^ ^^ Pcrfons, whofc Name or Names ought 
l^rtcd ^^^^' ' ^^^ inferted, or ftiall wilfully infertany Pcr- 
' fon or Perfons, who oughc to be omitted, or 
' ftiall take any Money or other Reward for omit- 

* ting or inferring any Perfon whatfocver; he or 

* they fo offending (hall, for every Perfon fo 
' omitted or inferred in fuch Lift, contrary to (be 

* Meaning of this Aft, forfeit the Sum of 

* twenty Shillings for every fuch Offence, upon 
' Conviftion before one or more Juftice or - 

* Juftices of the Peace of the County, Riding 

* or Divifion, where fuch Offender (hall dwell, 

* upon the Confeflion of the Offender, or Proof 
' by one or more credible Witnefs or Wit- 

* neffes on Oath ; one Half thereof to be paid 

* to the Informer, and the other Half to the 

* Poor of fuch PariQi or Place, for wfaich the 

* laid Lift is returned ; and in cafe fuch Pc- 

* nalry fhall not be paid within. five Days after 

* fuch Conviftion, the fame fliall be levied by 
' Diftrefs and Sale of the Offender's Goods, 

* by Warrant or Warrants froni one or more 
' Juftice or Juftices of the Peace*, returning the 

* Overplus, if any there be ; and the faid Ju- 

* ft ice or Juftices, before whom fuch Perfon 

* (hall be convifted of fuch Offence, (hall, in 

* Writing under their Hands, certify the fame 

* to the Juftices at their next General Quartcr- 

* Seflions, which fliall be held for the County, 

* in which the Perfon or Perfons fo omitted or 
' inferted ftiall dwell, which Juftices fhall di- 

* red 
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re6t the Clerk of the Peace for the Time be- 
ing to infert or ftrike out the Name or Names 
of fuch Perfon or Pcrfons, as fhall by fuch 
Certificate appear to have been omitted or in- 
ferted in fuch Lifts, .contrary to the Meaning Duplicates of 
of thiis A<5t ; and Duplicates of the faid Lifts, the Lifts to be 
when delivered in at the Quarter- Seflions of «'anfo»>«€d to 
the Peace, and entred in fuch Book, to be^^^^^^"^' 
kept by the Clerk of the Peace foe that Pur-*, 
pofe, fhall, during the Continuance of fuch ^ 

Quarter-Seffions, or within ten Days* after, be 
delivered or tranfmitted by the Clerk of the 
Peace to the Sheriff of each refpeftive County,' 
or his Under-Sheriff, in order for his returning 
of Juries out of the faid Lifts; and fuch She- 
riff or Under- Sheriff (hall immediately take 
care, that the Names of the Perfons contained 
in fuch Duplicates, ftiall be faithfiilly entred 
alphabetically, with their Additions aiid Places by the Clerk 
of Abode, in fome Book or Books to be kept o£«he Peace, 
by him or them for that Purpofe; and that ^q/*'"^ 
every Clerk of the Peace neglcfting his Duty 
therein, (hall forfeit the Sum of twenty- 
Pounds to fuch Perfon or^ Perfons as (hail in- 
form or profecute for the fame, until the 
Party be thereof convided upon an Indift- 
ment before the Juftices of the Peace, at any 
General Quarter-Se(rions of the Peace to be 
holden for the fame County, Riding, Divi- 
fioh, or Precinft. 

* And it is further enabled. That in cafe ShcrifF, 6fr. 
;iny Sheriff, or Under-sheriff, Bailiff, or o- '^^"^nJng •»/ 
ther Officer, to whom the Return pf Juries N^meis"?^^^ 
fhall belong, (hall fummon and return any jq the Dupiw 
Perfon or Pcrfons to ferve on any Jury, in cate, 
any Caufe to be tried befdre the Juftices of 
Affize, or iVj/? pius^ or Judges of che faid 
L q ' Great 
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Great Scffions, or the Judge or Judges of the 
Seffions for the faid Counties Palatine, whofe 
Name is not inferred in the Duplicates fo 
delivered or rranfmittcd to him or them by 
fuch Clerk of the Peace, if any fuch Duplicate 
(hall be delivered or tranfmitied ; or if any 
Clerk of Affize, Judge's Affociatc, or other 
Officer, (hall record the Appearance of any 
Perfon fo fummoned and returned as afore- 
faid, who did not really and truly appear, 
then and in fuch Cafe any Judge or Juftice of 
A(rize or Nifiprius^ or Judge or Judges of the 
faid Great SefTions, or the Judge or Judges of 
the Sc(rions for the faid Counties Palatine, 
(hall and may, upon Examination, in a fum- 
mary Way, fet fuch Fine or Fines upon fuch 
Sheriff, or Under-ShcrifF, Clerk of the Aflize, 
Judge's A(rociate, or other Officer, for every 
fuch Perfon fo fummoned and returned as afore- 
faid •, apd for ivery Perfon, whofe Appearance 
(hall be fo falfly recorded, as the faid Judge 
or Juftice of A(rize, Nifi ptius^ or of the faid 
Great Scffions, or the Judge or Judges of the 
Seffions for the faid Counties Palatine, fhall 
thinic nneer, not exceeding ten Pounds, and . 
not Icfs than forty Shillings.* 
* And for preventing Abufes by Sheriffs^ 17»- 
der- Sheriffs^ Bailiffs y or Gther Officers concerned 
ip tbefummoning or returning of Jurors ^ it is en- 
adcd, That no Pcrfons fhall be returned as Ju- 
rors to ferve on Trials at any Affizes, or jVjtf 
priusy or at the faid Great Seffions, or at the 
Seffions for .the faid Counties Palatine, who 
have fcrved within the Space of ot\e Year be- 
fore in the County of RuJlandj of four Years 
in the County o{Tbrk^ or of two Years before 
in any other County, not being a County of 
" "•' '■• " '"■'■ -^ '■' - ^^ ' ^ faCity 
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* a City or Town.; and if any fuch Sheriff (hall 

* wilFulIy tranfgrcfs therein, any Judge or Ju- 

* ftice of Affize or Nifi prius^ or of the laid 

* Great Sc(fion«, or the Judge or Judges of (he 

* Seffions for the faid Counties Palatine, may^ 

* and is hereby required on Examipation and 

* Proofof fuch Offence, inafummary way, to 

* fet a Fine or Fines upon every fuch Offender, 

* as he fhall think qjeet, not exceeding five 

* Pounds for any one Offence. \a) 

' It is further enaded, That the Sheriff, Un- SherifF, Ac to 

* der-Sheriff, or other OfRcer, to whom the JJ^^^'^^^^ 
' Return of Juries fhall belong, fhall from Time ^^ioit who 

' to Time enter or regifler in a Book to be k^pi have fervcd : 

* for that Purpofe, the Names of fuch Pcrfons 

* as fhall be fummoned, and fhall fcrve as Ju- 

* rors on Trials at any Affizes, or Nijiprius^ br 

* in the faid Courts of Great Seffions, or Scffi- 

* ons for the faid Counties Palatine, together 

' with their Additions and Places of Abode al- ^ 
' phabetically, and alfo the Times of their Ser- 

* vices ; and every Perfon foiummoned and at- *^ ^'^ ^^' 
' tending, or ferving as aforcfaid, fhall (upon 

* Application by him made to fuch Sheriff, Un- 

* der-Sheriff, or other Officer) have a Certifi- 

* cate teftifying fuch his Attendance or Service 

* done, which Ccnifjcaie the faid Sheriff, Un- 

* der-Sheriif, or other Officer,- is hereby di- 

* refted and required to give without Fee or 
' Reward ; and the faid Book fhall be iranihiit- 
' ted by fuch Sheriff, Under-Sheriff, or other 
^ Officer, cp h^s or their SucceiTor 6r Succeffors, 

* hfm Time to Time.' 

* 

(4t) Note ; by the ^Geo. 2. c. 7. this Claufc is repealed 
as to the County of Middkfex, and no Perfon to ferve who 
^ (erved vyithin ike two Ternu betorc* See this Afl Pofi(a. 

L4 *Ic 
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No Money to * It is further cnaftcd, That no Sheriff, Un- 

bcukentocx-c der Sheriff, Bailiff or other Officer, or Pcrfon 

fromfc^^^^^^ * whaifocver, (hall dircftly or indiredly cake or 

^ receive any Money or other Reward, to ex- 

* cufe any Pcrfon from ferving, or being fum- 

* moned to ferve on Juries, or under that Co- 
' lour or Pretence, and that no Bailiff or other 

. * Officer appointed by any Sheriff or Undcr- 

* Sheriff to fummon Juries, (ball fummon any 

* Perfon to ferve thereon, other than fuch, whole 
^ Name is fpecified in a Mandate figned by fuch 

* Sheriff or Under-Sheriff, and dircded to fuch 

* Bailiff or other Officer \ and if any Sheriff, Un- 

* der-Sheriff, Bailiff or other Officer, (hall wil- 
^ fully irangrefs in any the Cafes aforefaid, any 

* Judge or Juflice of Affize, Nijiprius or Great 

* Sefljons aforefaid, or the Judge or Judges of 
^ the Seffions for the faid Counties Palatine, may 

* and is hereby required on Examination and 

* Proof of fuch Offence, in a fummary Way, 
Penalty. * to fet a Fine or Fines upon any Perfon or Per- 

* fons fo offending, as he Ihall think meet, not 

* exceeding ten Pounds, according to the Na- 

* ture of the Offence.* 

And whereas by the faid A£l 7 & 8 W. 3. and 
ly the ^ &c 4. Ann. all Conjiables^ Tythingmen and 
Headborougbs^ are obliged to give in true Lifts at 
the refpeSiive garter Seffions of the Peace holden 
for each County ^ Riding or Divijion^ of the Names 
and Places of all Perfons within their refpeSive 
Precinils or Places qualified to ferve on Juries^ 
to the Juftices of Peace in open Coum\ which hath 
by Experience been found inconDeniint and expen- 
five to fever al ConJtableSy Tythingtnev and Head- 
boroughs^ fuch garter Seffions being often held at 
d great Difiance from their Abode \ For Remedy 

whereof 
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whereof it is enaifeJ^ * That from and after the Conflables, 
« faid firft Day of September one thoufand fcvcn f^i^^^^^ 

* hundred and thirty, it fhall be lawful and fuf- ^g^j^^^J^ 

* ficient for all or any Conftables, Tithingmen, juftkes, on 

* or Hcadboroughs, after they (hall have made Oath, Q^c. 

* and compleated fuch Lifts of Perfons qualified 
« to fervc on Juries for their refpedlive Parifties 
« or Prccinds, according to the Manner direc- 
« ted by the before mentioned Ads, and this 

* prefent Aft, to fubfcribe the fame in the Pre- 

* fence of one or more Juftice or Juftices of the 
^ Peace' for each refpeftive County or Place, 

* and alfo at the fame Time to atteft the Truth 

* of fuch Lifts upon Oath to the beft of their 

* Knowledge or Belief, which Oath fuch Juftice 
« or Juftices refpedively are hereby impowered 

* and required to adminifter •, and the faid Lifts 

* fhall (being firft figned by the faid Juftices re- 

* fpedively, before whom the fame ftiall be at- 

* tefted on Oath, and fubfcribed as aforefaid) 
' be delivered by the faid Conftables, Tithing- 
' men or Headboroughs, to the Chief or High 
' Conftables of the Hundreds or Divifions whcre- 
' unto the .fame (hall refpeftively belong, who 
' arc hereby dircdled and required to deliver in 

* fuch Li(^s to the Juftices of theTeace for the 
' County, Riding or Divifion, at their refpec- 
' tis^c General Quarter-Seffions in open Court, 
' attefting at the fame Time upon Oath their 
' Receipt of fuch Lifts from the Conftables, 

* Tithingipen of Headboroughs refpeftively, 

* and that no Alteration hath been therein made 
' fince their Receipt thereof i and the faid Lifts, 
' fo delivered iii and attefted, (hall be deemed 

* as cffcftual as if they hjid been delivered in 

* by the Conftables, Tithingmen, or Headbo- * 

* roughs, for their rcfpcdtivc Pariftics or Pre- 

* cinfts.' " And 
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' And it is alfo further ehafted. That from 
and after the twenty- fifth Dsiy of Decemker 
one thoufand fcvcn hundred and thirty, every 
SheriflP, or other Officer, to whom the Re- 
turn of the Venire facias juratores^ or other 
Procefe for the Trial of Caufcs before Juftices 
of AflTize, or NiJipriuSy in any County in Eng- 
landy doth or (hall belong, (hall, upon his Re- 
turn of every fuch ^Nnxoi Venire facias (unlefs 
in Caufes intended to be tried at Bar, or in 
Cafes where a fpecial Jury (hall be ftruck by 
Order or Rule of Court) annex a Panel to th« 
faid Writ, containing the Chriftian and Sur- 
names, Additions^ and Places of Abode, of 
a competent Number of Jurors, naniied in fuch 
Lifts as qualified ,tofervc on Juries, the Natnes 
of the fame Pcrfons to be infcned in the Pa- 
nel annexed to every Venire facias, for the 
Trial of all IflTues at the fame A{rizes in each 
refpcdive County ; which Number of Jurors 
fliall not be Icfs than forty- eight in any County, 
nor more than feventy-cwo, without Direc- 
tion of the Jttdgcs appointed to go the Circuity 
and fit as Judges of A(rize, or Nifi prius^ in 
fuch County, or one of them, who are refpec- 
tively hereby impowered and required, if he 
or they fee Caufe, by Order under his or their / 
refpodive Hand or Hands, to dircft a greairr 
or leflfer Number, and then fuch Numbc;r as 
(hall be fo diredbed (hall be the Number to 
ferve on fuch Jury; and that the Writs of Ha^ 
beas Corpora juratorum, or Diftringas, fubfe- 
querit to fuch Writ of Venire facias juratores^ 
need not have inferted in the Bodies of fuch 
refpefltive Writs the Names of all the Perfons 
contained iri fuch Panel 5 but it (hall be fufS- 
cicnt to, infcrt in this Mandatory Part of fuch 

' Writs 
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Writs refpcftively, Corpora feparalium perjb^ 
narum in paneUo buic brevi atmexo nomnaiarum^ 
or Words of the like Import, and to annex 
to futh Writs refpcftivcly. Panels containing 
the fame Names as were returned in the Panel 
to fuch Venire facias^ with their Additions and 
Places of Abode, that the Parties concerned 
in any fuch Trials may have timely Notice of 
the Jurors, who are to ferve at the next Af- 
fizes, in order to make their Challenges to 
them, if there be Giufe ; * and that for the ma- 
king the Returns and Panels aforefaid, and an- 
nexing the fame to th^efpe6bive Writs, no 
other Fee or Fees fliall^ taken, than what 
«re now allowed by Law to be taken^ for the 
Return of the like Writs and Panels annexed 
to the fame \ and that the Perfons named in 
fuch Panels fhall be fummoned to ferve on Ju- 
ries at the then next Affizes or Seffions of iVj^ 
prius^ for the refpe£):ive Counties to be named 
in fuch Writs, ahd no other.' 

' And it is enaded. That every Sheriff, or Return of Jo- 
other Officer, to^whom the Return of Juries'®""*^*''''' 
for the Trial of Caufes in the Court of Grand 
Seffions in any Gkinty of Waks do or (hall 
belong, (hall, at leaft eight Days before every 
Grand Seffions, fummon a competent Num- 
ber of Perfons qualified to ferve on Juries, out 
of every Hundred and Commote within every 
fuch County, fo as fuch Number be not le& 
than ten, or more than fifteen, without the 
Direftions of the Judge or Judges of the Grand 
SeKfion^ held for fuch County, who is and are 
hereby impowered, if he or they fhall fee 
Caufe, by Rule or Order of Cburt, to dircdt 
a greater or Icffcr Number to be fummoned 
\ oyt of every fudfi Hundred and Commote re- 
' < > ^ fpc^ivelys. 
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fpedttvely ; and that the faid Officer and Offi- 
cers, who (hall fummon fuch Perfons, (hall 
return a Lift containing the Chridian and Sur- 
names, Additions and Places of Abode, of 
the Perfons fo fummoncd to ferve on Juries, 
the firft Court of the fccond Day of every 
Grand Scffions i and that the Perfons fo fum- 
moned, or a competent Number of them, as 
the Judge or Judges of fuch Grand SefEons 
(hall dire&, and no other, (hall be named io 
every Panel to be annexed to every Writ of 
Venire facias jurat ores ^ Habeas Corpora Jura- 
iorum^ and Dijlrin^^ that fliall be iflued out 
and returnable for We Trial of Caufes in fuch 
Grand Seffions.* • 

* And it is further enafted, That every She- 
riff or other Officer, to whom the Return of 
the Venire facias juratores^ or other Procefs 
for the Trial of Caufes before the Juftices of 
the Courts or Scffions to be held for the 
Counties Palatine of Cbejler^ Lancajier or 
Durham^ doth belong, (hall, fourteen Days 
at the leaft before the faid Courts or Seffions 
ftiall refpeftively be held, fummon a compe- 
tent Number of Perfons qualified to fcrvc on 
Juries, fo as fuch Number be not lefs than 
forty-eight, nor more than feventy-two, with- 
out the Direftion of the Judge or Judges of 
the Courts or Seffions to be held for fuch 
Counties Palatine refpedively, and (hall, eight 
Days at leaft before fuch Courts or Seflions 
(hall refpeftively be held, make or caufe a 
Lift to be made of the Perfons fo fummoned 
to ferve on Juries, containing their Chriftian 
and Surnames, Additions and Places of Abode; 
and the Lift fo made (hall forthwith be pub- 
lickly hung up in. the Sheriff's Office, to be 

* infpedlcd 
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infpeftcd and read by any Peri^n or Perfons 
whatfoever-, and that the Perfons named in 
fuch Lift, and no other, fhall be fummoncd 
to ferve on Juries at the next Courts or Sef- 
fibns to be held for the faid refpeftiv'e Coun- 
ties Palatine; and the faid Sheriff, or other 
Officer, is hereby required t(i return fuch Lift 
on the firft Day of the Court or Seffions to be 
held for the faid Counties Palatine refpeftivcly ; 
and the Perfons fo fummoned, or a compe- 
tent Number of them, as the Judge or Judges 
of fuch Courts or Seffions refpedively fhall 
•diredt, and no other, fhall be named in every 
Panel, to be annexed to every Writ of Venire 
facias juratoresy Habeas corpora juratorutn and 
Diftringasy that fhall be ifTued out and return- 
able for the Trial of Caufes in fuch Courts or 
Seffions refpeftively.' 

* And it is further cnafted,That the Name Namcsof PcK 
of each and every Perfon, who fhall be fum- fom impaoel- 
moned and impanelled as aforefaid, with his ^*** '® *^ ^"'' 
Addition and the Place of his Abode, fhall be v»;;"^ Jc' 
written in feveral and diflinft Pieces of Parch- Marftalof the 
ment or Paper, being all, as near as may be, Affize, and 
of equal Size and Bignefs, and fhall be deli- pat in a Box 
vcred unto the Marfhal of fuch judge of Af- ^?^^ ^'*w"' 
fize, or Wfi priusy or of the faid Great Seffi^ ^' 
ons, or of the Seffions for the faid Counties 
Palatine, who is to try the Caufes in the faid 
County, by the Under- Sheriff of the faid 
County, or fome Agent of his ; and fhall, by 
Direftton and Care of fuch Marfhal be rolled 
up all, as near as may be, in the fame Man- 
ner, and put together in a Box or Glafs, to 
be provided for that Purpofe ; and when any 
Caufe fhall be brought on to be tried, fome 
indifferent Perfon, by Dircftion of the Court, 

• may 
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« may and fball in open Court draw out twelire 

< of the faid Parchments or Papers one after an- 

< other ; and if any of the Perfons, wbofe Names 
« (hall be fo drawn, (hall not appear, or be chat 
« lenged and fet afide, then fuch further Num- 

^ « ber, until twelve Perfons be drawn who (hall 

< appear, and after all Caufes of Challenge (hall 
« be allowed as fair and indifFerenr ; and the 
« faid twelve Perfons fo firft drawft, and appear- 

< ing and approved as indifferent, their Names 

< being marked in the Panel, and they being 
« fworn (hall be the Jury to try the faid Caqfe; 

< and the Names of the Perfons fo drawn and 
^ fworn (hall be kept apart by themfelves in (bme 

* other Box or Glafs to be kept for that Purpofe, 

* till fuch Jury (hall haVe given in their Vcrdift, 

* and the fame is recorded, or until fuch Jury 

* (hall, by Confent of the Parties, or Leave (i 
^ the Court, be difcharged ; and then the fame 

* Names (hall be rolled up again, and returned 

* to the former Box or Glafs, there to be kept 

* with the other Names remaining at that Time 
^ undrawn, and fo toties quoties^ as long as any 

* Caufc remains then to be tried.* 

Where the « Provided always. That if any Caufc (haU 

brou hTki°^ ' ^ brought on to be tried in afiy of the faid 
thckVerdia, * Courts rtfpedlivcly, before the Jury in any 
twelve others* ' Other Caufe (hall have brought in their Ver- 
to be drawn. ^ di£t, or be difcharged, it (hall and may be 

* lawful fpr the Court to order twelve of the 

* Re(idue of the faid Parchments or Papers, not * 

* containit\g the Nanjcs of any pf the Jurors, f?ho 

* (hall not have fo brought in their Verdifl, or 
^ be difcharg:d^ to be drawn in fuch Manner as 
' is aforefaid, for the Trial of the Caufc, which 
^ (hall be fo brought 00 tp bjB cried. 

' And 
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* And it is further cnaftcd. That every Per- Paalty on 

* fon or Pcrfons, whofe Naoae or Names Ihall I>«fi*otof 

* be fo drawn as aforcfaid, and who (hall not ap- 

* pear after being openly called three Times, 

* upon Oath made by fome credible Perfon that 

* fiich Perfon fo making Default had been law- • 

* fully fummoned, (hall forfeit and pay for every 

* Defied c in not appearing upon Call, as afore* 

* faid (unlefs fome reafonable Caufe of his Al?- 

* fence be proved by Oath or Affidavit, to the 

* Satisfaftion of the Judge, who fits to try the 
« faid Caufe) fuch Fine or Fines hot exceeding 

* the Sum of five Pounds, and not lefs than forty 
' Shillings, as the faid Judge (hall think rea- 

* fonable to inflid or a(rcfs, for fuch Default. » 

* Provided always, That where a View {a) Method in 

« (hail be allowed in any Caufe, that in fuch Cafe cafe of View; 

« fix of the Jurors named in fuch Pand, or more, 

« who (hall be mutually confented to by the Par- 

* tics or their Agents on both Sides, or if they 

* cannot agree, (hall be named by the proper 
« Officer of the refpedive Courts o{King*s Bench^ 
« Common Pleas, Exchequer, at Wefiminjter^ or 

* the Grand Scffion in Wales ^ and the (aid Coun- 

* ties Palatine, for theCaufcs in their refpeftivc 
^ * Courts, or if need be, by a Judge of the re- 

* fpeftive Courts where the Caufe is depending, 

* or by the Judge or Judges before whom the 

* Caufe fliall be brought on to Trial refpeftively, 

* fliall have the View, and (hall be firft fworn, 

* or fach of them, as appear upon the Jury to 

* try the faid Caufe, before any Drawing, as 

* aforefaid, .and fo many only (hall be drawn to 

* be added to the Viewers who appear, as (hall, 

(a) Note; that a Juror withdrawn in order to a View 
maj be fworn on the Jury afterwards, i Str. 70. 

• after 
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^ after all Defaulters and Challengers allowed, 

* make up the Number of twelve to be fworn 

* for the Trial of fuch Caufc/ 

* And whereas foriie Doubt hath been concciv- 

* ed touching the Power of his Majcfty's Courts 
^ of Law at fVeftminJier^ to appoint Juries to be 

* ftruck before the Clerk of the Crown, Matter 

* of the Office, Prothonotarics, or other proper 

* Officer of fuch refpcdlive Courts, for the Trial 
« of Iflues depending in the faid Courts, without 

* thcConfcnt of the Profccutor or Parties concern- 

< ed in the Profecution or Suit then depending, 

< unlefs fuch IfTues are to be tried at the Bar of (he 
« fame Courts; It is declared and enabled by the 

In Trials of < Authority aforefaid. That it (hall and may be 
Iffues at fVtji' c» lawful to and for his Majefty*s Courts of Kinfs 
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• minfteTy refpeftively, upon Motion made on 

• Behalf of his Majefty his Heirs or Succeflbrs, 

• or on the Motion of any Profecutoror Defen- 
' dant in any Indiftmenf or Information foraoy 

' Mifdemcanor or Information in the Nature of 
a §^0 Warranto^ depending or to be brought 
or profecuted in the (aid Court of Ktn^s Benck 
or in any Information depending or to be 
brought or profecuted in the faid Court of Ex- 
chequer ^ or on the Motion of any Plaintiff or 
Plaintiffs, Defendant or Defendants in any 
Aftion, Caufc or Suit whatfoever, depending 
or to be brought and carried on in the fame 
Courts of Kwg*s Benchy Common Pleas and Ex- 
chequer^ or in any of them ; and the faid Couns 
arc hereby refpeftivcly authorized and requi- 
red upon Motion as aforefaid, iti any of the 
Cafes before mentioned, to order and appoint 
a Jury to be ftruck, before the proper Officer 
of each reipedive Court, for the Trial of any 

* Iffuc 
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* Iflbejoirted in any df the faiid Cafes, and rria- 

* ble by a Jury of twelve Men^ in fuch Man- 

* ner as fpecial Jurids have been and are ufually 

* (hruck in fuch Courts refpeftivcly,,upon Ti-iais 

* at Bar had in the faid Courts; which faid Jury 

* fo ftruck as aforefaid, (hall be the Jury rc- 

* turned for the Trial of the faid Iflbe. 

* And it is enatfted. That the Perfon or Party^ Pcrfon apply-^ 

* who (hall apply for fuch Jury to be ftruck a$ ^"S ^o*" f«<^^ 

* aforefaid, (hall bear and pay the Fees fo> the ^^J^^^ P*^ 

* ftriking fuch Jury, and (hall not have any ^*^* 

* Allowance for the fame, upon Taxation of 

* Cofts/ 

* Provided always, and it is thereby further Where fpecial 
^ enadcd. That where any fpecial Jury (ball be J""^^°P"? 

* ordered by Rule of any of the faid Courts to^^t Wotc 

* be ftruck by the proper Officer of fuch Court, taken out of 

* ih the Manner aforefaid, in any Caufe ari(ing Lifts of Per- 

* in any Ci:ty, dr County of a City or Town, ^^^ ciualified: 
' the Sher ifF.or Sheriffs, or Under-Sher ifFof fuch 

' City, or County of a City or Town, (hall be ' 

* ordered by fuch Rule to bring, or caufe to be • 

* brought before the faid Officer, the Books or 

* Lifts of Perfons qualified to ferve on Juries 

* within the f{ime, out of which Juries ought to 

* be returned by fuch Sheriff dr Sheriffs, in like 
^ Manner,^ as the Freeholders Book hath been 

* ufually ordered to be brought, in order to the 

* ftriking of Jories for Trials at the. Bar, in 

* Caufes arifirjg in Counties at large*, and in 

* every fuch Cafe the Jury (hall be taken and 

* ftruck out of fuch Books or Lifts refpcc- 

* tively/ 

* And it is enafted. That any Perfon or Per* Who arcqaa^ 

* fons, having any Ellate in PofTefTion in Land, l»fied to be in- 

* in their own Right, of the yearly Va'ue of J^J^^***'^ 

* twenty Pounds or upwarcls, over and above *' 

Vol,. I. M • ific : 
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the rcfcrvcd Rent payable thereout, fach bni 
being held by Leafe or Lcafes for the ablbluK 
Term of 6ve hundred Years or more, ortbf 
ninety- nine Years, or any other Term, de- 
terminable on one or more Life or Live, ikc 
Names of every fuch Pcrfon or Pcrfons M 
and may, and arc hereby direded and requi- 
red to be inferred in the refpedive Lifts as afor^ 
faid, in order to iheir being infertcd in ^J^J 
Freeholders Booki and the Pcrfons appointed 
to make fuch Lifts arc hereby dire^ed toin- 
fcrr them accordingly ; and fuch Lcafchoto 
or Leafeholders ftjail and may be fummonw 
or impanelled to ferve on Juries, in like M^' 
ner^s Freeholders may be fummoned and iffl- 
panelled by Virtue of this, or any ^^^^^j I 
or A<as of Parliament for that Purpofe, aw ! 
be fubjeft to the like Penalties for Non-ap- 
pearance ; any Law, Statute, Ufe, orCuftolP | 
to the contrary notwithftanding/ .^ ' 

* And it rs further enaftcd. That the SbcritP 
of the City of London, for the Time m 
(hall not impanel or return any Pcrfon or W' , 
fons, to try ariy Iflue joined in any of his w 
jefty*s Courts of King's Bench, Common W 
and Exchequer^ or to be or fcivc on ^ny J"j 
at the Semons of Oyer and Terminer, Ga^ 
Delivery, or Seffions of (he Peace, to bej^^ 
or held for the faid Ci.y of I/)ndon, wboft^* 
not be an Houlholder within the faid C«y^ 
and have liarids TenemcntSyOrpcrfonalE'^^ 
to the Value of one hundred Pounds; andi^ 
fame Matter ^nd Caufe alledged by ^^y . 
Challenge, and fo found, Ihall be taken an j 
admitted as a principal Challenge, and ^^^^ ^. 
fon orPerfons fo challenged, (hall and ts^^l .. 
examined on Oa:th of the Truth of tbcf . 
Matter/ ^ . [r" 



Ch. 8. from whence the "Jury Jhdll come, .163 

' And it is furrhcr enacted. That the Sheriffs, 

* or other Officers, to whom the returning of 

* Juries doth or (hall belong, for any County, 

* City, or Place refpedivcly, (hall not impanel 

* or return any Perfon or Perfons to fervc on Return of Ja- 

* any Jury for the Trial of any Capital OfFtrnce, J*" '^^ Capitd 

* who, at the Time of fuch Return, Would not ^' 

* be qualified in fuch refpedive County, City, 

* or Place, to ferve 4s Jurors in Civil Caufes for ' 

* that Purpofe\5 and the fame Matter and Caufi: 

* alledged by Way of Challenge, and fo found, 

* (hall be admitted and taken as a principal 

* Challenge, and the Perfon or P^rfons fo chal- 

* lenged fhall and may be examined on Oath of 

* the Truth of the faid Matter.' 

This Aft was made perpetual by Stat. 6 Gea. 

' And by Stat. 4 Geo, 2. e, 7. It is enaded^ After 1 i% 

* That from and after the^firft Day of Maym 173 1. Claufe 

* the Year of our Lord one thbufand fcven hun- ^^^ ^^^ Jury 

* dred and thirty-ofte, the fourth Seftron of the j^Jfj^to'S^ 

* faid A6t, or any Part thereof, Ihall not extend ^y^^^ 

* or be Gonftrued to extend to the County of 

* Middlejex? 

* Prov'ided always, and it is enafted by the Aq- 
« thority aforefaid, Th^c no Perfon (hall he re- None to be 
« turned to ferve as a Juror at any SefHon of r**"^^^^' ^^ 

* P^ifiprius in the County of Middlefex^ who turnedTnTe 
< has been returned to ferve as a Juror at any two Tcrmt 

* fuch Seffion of Nijiprius in the faid County, ptcccding. 

* in the tvo T^rms or Vacations next immedi- 

* ately preceding, under fuch Penalty upon the 
« SheriflF;, Under-SherifF, Bailiff or other Offi- 

* cer employed or concerned in the fummoning 

* or returning of Jurors in the faid County of 

* Middle/ex^ as might have been inflidled upon 

* them, or any of them, for any Offence againll 

* the faid recited Claufe/ 

M2 ^« And 
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Lcafeholdm, « And whereas by the very frequent Oeca- 

whcre the im- c (Jq^s there arc for Juries in the County of 

amo'ul^o"^ ' M/V/^/^/^x, and by the fmall Number of Free- 

50 /. ter Ann. * holdcrs, thaf are in the feid County, the Shc- 

jiable to fervc ' rifFs of the faid County may be under Difficul- 

0D Juries. * tics in procuring Juries to anfwer the Purpoies 

* of this Aft ; for Remedy whereof it is cn- 

* aded by the Authority aforefaid. That all 

* Leafcholders upon Leafes, where the impro- 
^ ved Rents or Value (hail amount to fiftf 

* Pounds, or upwards, fer Annum^ over and 

* above all Ground- Rents, or other Relerva- 

* tions, payable by Virtue of the faid Leales, 

* fhall be liable and obliged to fervc upon Ju- 

* ties, when they (hall be legally fummoned for 
** that Purpofe ; any Thing in this or any for- 

* mcr A6t to the contrary notwithftanding/ 



C H A P/ IX. 

* Of Challenges (a) to the Arr^^ &c. 

ilnft- 155.*- XT' OU have already feen of what Vifne the 
'>l^' JL Jury ought to be : The next Thing to be 

Challenges, confidercd is concerning Challenges. 

Challenge is a Word common, as well to the 
Englijb as to the French^ and fometimes figni- 
fieth to claim, and the Latin Word is Vindi^ 
care ; fometimes in Refpeft of Revenge, to 
challenge into the Field, and then it is caUed 
in Latin^ Vindicare or provocare \ fometimes in 
Refpeft of Partiality or Infufficiency^ to cbal- 

(«) One challenged fworn as aTales-Man, iD. Ztr. 
•640, * 

knge 
% 
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Icpge in Court Perfons returned on a Jury. 
And feeing there is no proper Latin Word to 
fignify this particular Kind of Challenge, they 
have framed a Word Anciently written Cbalum^ 
niarcj and Columpniarey and Calumpniare, and 
now written Calumniare, and hath no Affinity 
with the Verb Calumniory or Calumnia, which ' -^ 
is derived of that, for that i$ of a quite other 
Senfe, fignifying z falfe Accufer \ and in that 
Senfe 5r^5^ ukih Calumniator^ to be ^ f^^k Calumniator. 
Accufcr : But it is derived of the old Word 
Caloir or Cbaloiry which in one Signification is 
to care for, or forefce. And for that to chal- 
lenge Jurors, is the Mean to carq for, or fore- 
fee, that an indifferent Trial be ha(3, it is called 
Calumniare^ to challenge, that is, to except 
againft them that are returned to be Jurors, and 
this is its proper Signification. But fometimes 
a Sumrhons, Summonitio, is faid to be Calumni- 
ata, and a Count to be challenged, but thi^ is 
improperly. And forafmuch as Mens Lives, 
Fames, linds and Goods, are to be tried by 
Jurors, it is moft neceflary that they be Omni 
exceptione majeres ; and therefore I will handle 
this Matter more largely. 

A Challenge to the Jurors is twofold, either ibid. 
to the Array, or to the Polls: To the Array Challenge is 
of the principal Panel, and to the Array of '^^^^y^ 
iht^ales. And herein you fhall underftand Jq the Array, 
that the Jurors Names are ranked in the Pa- 
nel one under another, which Ordcror Rank- 
ing the Jury, is called the Array, and the Verb, 
to arra^ the Jury, and fo we fay in common 
Speech jB^//^i7 Atxay, for the Order of the^rray, ^ 

Battail. And this Array we call Arraiamen- 
turn, to make t;he Array, Arraiare, derived of 
the French Word Arroier ; fo as to challenge 

M 3 , the 
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the Array of the Panel, is at once <o challenge 
qr except againft all the Peribns fo arrayed or 
impanelled, in Rclpccl of ihe Partiality or De- 
fault of the Sheriti^ Coroner, or other Officer 
that made the Return. 
jtid. And it is ro be known, that there is a prtJH 

5>rincipal . cipal Caufe of Challenge to the Array, and a 
^hallengct. Challenge to the Favour ; principal in Refpe<2 
of Partiality \ as firfl^ If the Sheriff or other 
Officers be of Kindred or Affinity ro the Ptain- 
tiff or Defendant, if the Affinity continue. 
Secondly, If any one or more of the Jury be 
returned ar the Denomination of the PartTt 
Plaintiff or Defendant, the whole A r. ay (ball 
bequafhed. So it is, if the Sheriff return anjr 
one, that he be more favourable to the one rhan 
to the other, all the Array, (hall, bo qua&ed, 
Thirdly, If the Plaintiff or Defendant have an 
A^ion of Battery againft the Sheriff^ or the 
Sheriff againft either Party, this is a good 
Caufe of Challenge. So if the Plaintiff or De- 
fendant have an A61 ion of "Debt againft the 
Sheriff; (but otherwifc it is, if the Sheriff have 
^n Aftion of Dtbt againft either Party) 5 or if 
the Sheriff have Parcel of the Land depending 
upon the fame Title, or if the Sheriff, or his 
Bailiff which returned the Jury, be under the 
piftrefs of cither Party ; or if the Sheriff or 
liisBailiff be either of Counfel, Attorney, Oflv? 
cer ill Fee, or of Robes, or Servant of either 
party, Goffip, or Arbitrator in the fafne Mat* 
ter, and treated thereof. And where a Subjc6l 
may cballi^ngc the Array for Unindiffe'rency, 
there the King being a Party, may alfo chal- 
lenge for the fame Caufe, as for Kindred, or 
^h^t hf hath Part of the l-and, Of the like ; and 

vhctf 
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where the Array ftatl be challenged againft the 
King, you may read in our Books. 

The Challenge to the Array is, In Rcfped to v 
the Caufe of Indifferency or Defcmlt of the She- 
tiff or oxhtv Officer that made the Return^ and 
not in Refpcft of the Perfons returned. . For if 
tlie Challenge to the Array be found againft the 
Party that takes it, he Ihall yet have his parcir 
cular Challenge to the Polls ; and the Reafon 
why the Array or Panel may be challenged, is, 
bccaufc the Caufe doth not appear upon Record^ 
and there is no other Way to take Advantage 
of it, which ik likewife the Reafon of challenge 
to the^PpIls. Fin. Trials 2^24. 
. A Challenge was offered to the Array, for 
that ii was made by J. S. as Sheriff of ^^f/t/, 
who was made Sheriff in Mich. Term 1687. 
and had not taken the Oaths required by Stat. 
25 Car. 2« and fb his OSke was made void ; 
but it was difallowed by the Court, for he is 
Je faiio Sheriff. 2 Vent. 58. , 

The Defendant challenged the Array becaufc 

it was returned by J. S. as Sheriff, two Days 

after he had received bis Writ of Dtfcharge ; 

and the Court difallowed the Challenge, be* 

^ caufe contrary to the Record. Cra. Eliz. 369, 

In Ejeamenr, the Plaintiff fuggefteth that 
his Lcffor, the Sheriffs and Coroners v/crc Te- 
nants to a Dean and Chapter, whofe Interefl: 
wds concerned, and prayed the Venke facias to 
Elifors^ and had it, being confeffed by the De«^ 
fendant, and the Cpurt took it as a principal 
Challenge. Vide Hut. 24.. MoorArJo. Roll Rep. 
3^8, Duncomb and Ingleby^ Trin. 1 5 Car. 2.B.R. 
Challenging the Array of a fpecial Jury for 
the Sheriff*s being intcrcfted, not a Contempt, 
a Str. looo. ^ 

M 4 A Prayer 
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A Prayer to Elifors in Trials at Bar may be 
jit the Suic of the Defendant or Plaintiff, but 
inNiJiprius at the Prayer of the PlaintiflFonly; 
and per Cur^^ It is a principal Challenge that 
the PlaintifPsiLcffor is Sheriflr or Kindred, and 
if the Plaintiff doth not pray, i^c. the Defen- 
dant may challenge the Array at the Afiizes. 
Lord Brqok^s Cafe, Trin. 1657.- 5. i?. 

It is a good Challenge to the Array, that the 
Array is made and returned by two Coroners 
only, when there are four in the Coanty, and 
that the Writ is returned by one of the Sherifis 
of London only. So if a Bailiif return them that 
are out of his Franchife, or if ah Array be to , 
be, of Perfons out of a Franchife and Guildab)^ 
and the Bailiff return them, for the Sheriff ought 
to make it; and that fotpe of the Panel were 
returned by tlie Bailiff of a Franchife, where 
the whole Panel is returned as Array by the 
Sheriff, this is a good Challenge to the Array, 
for ocherwife the Parties would lofe their Chal- 
lenge to the Array made by the Bailiff. RoU. 
Tiu Trial, 6^6. 
By what Per- If the Defendant fue the Writ of Habeas 
fon, Gorporas by Pirovifo, at the Return, the Plaintiff 

may challenge the Array for Kindred between 
the Defendant and the Sheriff. D. 15 Eliz. 
319. 13. Roll trial, 637, 
Wha^Con- I>. 15 Eliz. 319. The Array was qualhed 
fanguinity is although the Sheriff was the Ninth in Defcent, 
fop cicnt. and the Tenant in the feventb Defcent from the 
Anceftor of whom both defcended, CouGn to 
the Party's Wife, although herfclf no Party. 
So if the Wife be dead, if Iffue be alive,* thefc 
are good Challenges to the Array. Dyer sy. 
RoU. Trials 637, ^38. 

Alliance 
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Alliance to one Parry Is a good Challenge. For Affinity^ 
If the Sheriff be allied at the making of the At what 
Panel, and be dead at the Challenge, yet this '^*°*®* 
is a good Challenge. It is no Challenge that 
the Sheriff became of Kin after making the 
Panel : Nor can the Array be challenged aifter 
a Juror is fwprn, or* appear full, for it then 
comes too late. Vin. Trial;, 241. 

It is no Challenge to the Array^ if all the ^ 
Jurors be of Affinity. 

It may be after a Tales prayed, for no Chal- Roll. Trial, 
lenge can be until the Jury is full. If the Sug- 644.jp/. 6. 
gcftion of Coufinage to have the Fenire facias 
to the Coroners, be denied, and the Venire fa-^ 
cias is awarded to the Sheriff, the fame Chal- 
lenge (hall not be allowed to the Array, but any 
other Caufe may be alledged» than what was 
before denied. ' 

. Favourably made by the Sheriff or his Bai- For Favour, 
liff, or the Bailiff of a Franchife, is a good ilnft. i^6. 
Challenge. That the Sheriff; is within the Di- ^oW- Trial, 
ftrefs of a Party, or Servant to the Plaintiff, of^^^* 
the Robes of the Plaintiff, was Arbitrator for a 
,.Party, is Procurator, and Maintainer of a Party: 
That the Sheriff purchafed Part of the Land in 
Qseflion : That the Papcl was made by the 
Bailiff of the Fraiichife of the other Party : 
Thefe are good Challenges to the Array. 

It is no principal Challenge that one Party is n^^^ 
Tenant or Servant to the Sheriff, but it is a 
good Challenge for Favour. 

It is a good Challenge to the Array, That ' 
the Sheriff made the Array, or put a Juror in* 
to the Panel at the Denomination of any of the Deivomi&a- 
Parties, in Favour to them, or of their Ser- tion. 
n^ants, or of one interefted, or of a Maintainer, or 
of the pounfel, or of a Procurator. Ibid. 640, 

Not 
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Not' if Strangers by the SheriPs Leave make 
the Pane), or it be made at the Requeft of both 
Parties. Ilnd. pL i^. i Inft. 1 56. 
For Milke. It is a good Challenge to the Array, that one 
of che Parties has brought an A&ion of Debt 
againft che Officer that Krurns that PaoeK or 
that there is a' Difference betwixt theOflicer 
Hid. 642. and the Parcy ; that the Officer killed bis Ser- 
vant. Ibid. 
lUd. But not that the Officer has Debt againft cbc 

Party, for he may demand his Debt without 
Malice. 

An Aftion brought for every Debate will 
not be the Caufe of a principal Ghatlenge, im- 
kfs it be in fuch A&ions, in which^ there is 
either Maltce^ Griefs or Revenge ; in fiich Calb 
thefe are principal Challenges, but not other* 
wife. 

So if an A6tion be brought in which the 
good Name ^x\d Fame of the Party be touched, 
or in Actions which concern L^e^ Htmefiy^ Mai- 
hem^ it is a principal Challenge to fuch that he 
hath fuch Adion depending againft the Sheriff. 
Vin. Trial, 235. 

Where a Man challenges the Array, and docs 
not verify his Plea with Et hoc faratus ^ veru 
ficare, yet the Challenge is good ; for the En« 
tries do not dired it, and the Court wiH not 
vary from the Entries. liid.i^j. 
Hfew, andin The Challenge ought to be, quod tempere 
what Manner Panilli pradiSf* Arraiati the Sheriff was Coufin 
the Challenge ^o the Wife of the Defendant, fc?r. not after- 
Roll Trid*^^' wards nor before, unlcfs you aver that fhc was 
64*. ' alive, or had Iffuc at the making the Panel. 

If the Challenge be taken for Coufinage, it 

ought to be (hewn coment Coufin, but in foch a 

Ihid. Challenge t6 be a Juror, it is tK>t neceffary to 

fhew 
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(hew tmmi Coufin : Efuc per Br. C^lenges^ 
pi. 56. he ought to fliew toment. 

The Matter and Conveyance of the Coufi* What Coun- 
nage alledgcd in a Challenge, is not traverfablc. tcrplcaof a 
You may travcrfe the Coufmagc prout without ^^'"*^'* 
modo (^ forma. If the Challenge be, tb^t the l^'tJ'bc 
Sheriff was Coufin to the Plaintiff, or within pleaded. 
his Diftrcfs; it is no Countcrplea to fay he is 
likewife pf Kin to the Defendant, or within his 
Piftrcfs alfix 

In Trefpafs againft 5. Feofl[ee to the Ufe of. 
C. The Sheriff is Coufin 10 B. but not to C. 
-the Plaintiff naay challenge the Array. So 
where the Panel was returned by H. the Sheriff 
and M. the Under Sheriffs and M. was Coufin to 
the Plaintiff^ and (hews cmneM^ this was allow- 
ed a principal Challenge to the Array. Bat in 
Cafe upon a Surmife by the Plaintiffs that the 
l7»J^r^i^^ijf was his Coufin, and fixe wed coment^ 
and becaufe the Defendant did not deny ir, the 
Venire was awarded to the Coroners ; aiid after 
Verdift and Juc%ment, the Judgnnent was held 
erroneous, and not aided by the Statute. Vin. 
TrUl^ 227, >- 

So in Ejectment after Not guilty pleaded, it. 
was furmifed that the Sheriff was of Cenfmgui^ 
fdiy to the Lcffor of the Plaintiff, which being 
confeffed, the Penire was awarded to the Coro- 
ners. This Challenge was afterwards ^judged 
infufficient, and a new Fenine awarded, for it 
was no principal Challenge, and did not con- 
elude to the Favour % and it is no principal 
Challenge^ thskt the Sheriff is Coufin to the Lefibr 
of the Plaintiff, as the Leffor cannot hinder the 
Aftion of the Leffee. Ilnd. 

If a Panel be returned by the Sheriff who is a 
f^rty concerned^ or Member of a Body politick 

concerned^ 
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ioncerned^ it is a good Caufe of Challenge, of 
which the Court is to be apprifcd by Sugge- 
ftion of the Pany, and the Venire then goes to 
the Coroners at firft } but the Want of a pro- 
per Venue was never yet a Challenge to the Ar- 
lay, as it is in the Cafe of yiffinity to either 
Party, or interefted^ or not qualified to oiake a Re- 
turn, or had made it at the Requeft of either 
Party, or where tlie Caufe concerns a Corpora- 
tioi> of which the Sheriff is a Member. Rid. 
232. 

If it be prefented that 7. S. hath made a Nu- 
fitnce to London and le gents; it is no Challenge 
to the Array, to fay the Sheriff of Middlefcx \% 
deputed and removable by the Commonalty <^ 
Jjondon^ becaufe this is the Suit of the King. 

The King may make his Challenge, that the 
Sheriff is within the Party's Diftrefs, although 
every Subjcft owes greater Favour and Obe- 
dience to the King, by Reafon of his Allegi- 
ance, than to any Lord by Reafon of Tenure, 

In a Writ of Right, or any other Writ, a 

Baron of the Realm may excufe himfelf. 

What PerJwM In a Writ of Right, the Inqueft ought to bt 

My be im* ^\\ Knights. A' Banneret may be impanelled in 

panelled. ^j^j^ ^^.j^ ^ ^^ ^^^ ^ Serjeant, if there be not 

Chivalers covenable. 

In an Attain? upon a Recovery by falfc Ver- 
dift in an Affife, fome Knight^ ought to be re- 
turned ; and if there be not any in the Hundred 
where the Land lies, they (hall be returned out 
of the County. 

By Default of the Sheriff; as when the Ar« 
ray of a Panel is returned by a Bailiff of a 
I Infi. 156* Franchife, and the Sheriff return it as of him- 
felf, this (hall be qualhed, becaufe the Party 
Ihall loft his Challenges. But if a Sheriff re* 

turn 



Ch, 9. Of Challenges to tbejirray, &a 173 

turn a Jury within t Liberty, thb is good, and 
the Lord of the FranChife is driven to his Re- 
medy againft him« 

If a Peer of the Rcalnti, or Lord of Parlia- Where Acre 
ment be Demandant or Plaintiff, Tenant or Dc- ^^^^ 
fendant, there muft be two or more Knights re- turned <rfdic 
turned pf his Jury, be he Lord Spiritual or jury. 
Temporal, or elfc the Array may be qualhed: i laft. 156. 
But if they be returned, although they appear ^f^^^, ^^^ 
not, yet the Jury may betaken of the Refidue. ciialicogc 
. And if others be joined with the Lord of Parli- may lie taioeii 
ament, yet if there be no Knight returned, the ^ '**®^^» 
Array (hall be qualhed againft all So in an ^Si^ 
Attaint, there ought to be a Knight I'eturned to ^\^q k nota 
the Jury. Peer, for it it 

only the Privilege of a f eer. MUem Rtforts 2, 26. 

In an Aflife between iViwi/j-^/^, Plaintiff, 
and the Earl of Darby and others Defendants i 
the Array was challenged by the Earl becaufe he 
was a Peer of the Realm, and had a Seat in Par- 
liament ; and that the Array was made by A. 
and B. Sheriff of Middle/ex^ Nulla Milite in ea- 
dem panello nominate nee retornato. To this the 
Plaintiff demurred ; and the Court » hdd the 
Challenge good, and ordered a new Panel to be 
made. ^ If he was Plaintiff, and would not 
challenge for that Caufe, if the Defendant <hall ' 
have fuch Challenge % it feemeth that he fhall 
not. Dyer 107. b. Vin. Trial, 225. 

In Ejeftment in Ireland oi Lands on theDe- 
mife of Lady Conway ; at the Trial the Defen- 
dant challenged the Array, for that the LefTor 
of the Plaintiff was a Countefs ; that the Ejeft- 
ment was to try her Title, and that (he bore 
the Cofts of the Suit, and profecuted the fame; 
and that the Sheriff had made that Array Nulla 

Milite 
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Milite in eodem iMtfteff rttmtaf. To this tbe 
PlaintVff demurred ; and upon a Writ of Error 
in B. R. here the Court held, chat the Defcih 
dant might take Adtatitage of the two Knights 
not being returned, as well ^s the PJaintifF, nor- 
wichftanding the Opinion in D^er 107. 6. And 
that in Ejectment, as well as in any other Ac- 
tion I the Leflbr being the real, and the other 
only (he nominal Plaintiff. 2 Show. 423. 
In an Information for a Riot againft feveral; 
' at the Trial a Challenge was offered, becanfe the 

Lord Grtf was one of the Defendants, who was 
a Peer, and that no Knights were returned on 
the PaAel } and hild a good Challenge, z Show, 
262. 

If two Peers fue as Gentlemen^ and admit 
thcmfclvcs fo in Pleading; 'tis no Challenge to 
fay, no Knight is returned ; for the Sheriff is in 
tio Fault. 
Where the And when the King is Party, as in Travcric 

KipgisParty. of an Office, he that traverfcth may chaHengc 
1 Inil. 156. xh^ Array, as hereafter in this ScAion (hall ap- 
pear, and fo it is in Cafe of Life : And likewife 
the King may challenge the Array, and this ftiall 
be tried by Triors, according to the ufual Courfc. 
The Array challenged on both Sides fhall be 
quafhed. 
Bid. And if two Eftrangers make aTancl, and not 

hi a favourable Manner for the one Party or the 
other, and the Shcr'fff returns the fame, the Ar- 
ray was challenged for this Caufe, and adjudged 
good^ It is therefore common for the Officers 
^ of the Court, by the Dire6i:ion of the Judges to 
give a Panel to the Sheriff which he returns; 
whtnce it feems the Court haih the Power to 
compel the Sheriff to make his Return, and 
3 *cy 
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they miy fine him1f a fufficient Jury doth not 
appear according to the Precept of the Writ. , 
It is no good Caufe of Challenge to the Ar- 
ray to fay, that the Jury fl-iould come oxit of 
different Counties. Vin, Trials 224, 5. 

If the Bailiff of a Liberty return any out of ij/^. 
his Franchifc, the Array (hall be quaflied, as an 
Array returned by one that hach no Fr^nthifc 
(hall be quafhed. ^ 

Challenge to the Array for Favour: He;that Challenge to 
taketh this muft (hew in certain the Name of the Favour, 
hitn that rtjade ir, and in whofc Time, and all ' ^^is^* 
in Certainty ; this Kind of Challenge being no 
|>rinc^)arCha1knge, muft be left to the Dffcre- - 

'tion and Cohfcicnce of the Triors-, as if the ' 

iPlaintiff or JDefendant be Tenant to the Sheriff, 
thiis'is ho prfVicipil Challenge, for the Lord is iti 

'no Danger of his Tenant j but e corrverfp it is a ^ 

principal Challenge; but fn the other be misty • 
challenge for Favour; and leave it to Trial Sb 
Affinity "between the Son of che Sheriff, and the 
l)aaghrcr of the Party, or e converfo^ or the like, 
is no principal ChaUenge, "but to the Favour 5 

"but'ff 4be Sheriff marry the Daughter of either 
Party, or.'^ converfo^ this (as hath been faid) is 

"a principal Challenge, or the like. But where For the King, 
the King i's Parry, one- (ball* not challenge the 
Array for Favour, S?^. becaufe in refped of his 

; Allegiance, he ought to favour the King more. 
But if the Sheriff be. a Vadcle6l of the Grown, Or 
other metiial Servant of the King, there the 
Challcrigeis good, and likewife the King may 
challenge flie Array for Favour. 

Notjs\ Upon that which hath been faid it ap-- To the Array, 
•peareth, that the 'Challenge to fhe Array is in il^. 156. 
Refpeft of the Caufe of Unindifferency, or De^ 
fault of the Sheriff, or other OfHcer chat made 

ih'c 
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the Return, and not in the Refpcft of rhe Per- 
. fons returned, where there b no Unindifferencc 
or Default in the Sheriff, &f j. for if the Chal- 
lenge to the Ai'ray be found againft the Parry 
that takes it, yet he Ihall have bis particular 
Challenge to rhe Polls. 
To the Polls. I" ^^^^ ^^^ * Challenge may be had to the 
I InfL 156./. Polls, and in fome Qafes not at all. Challenge 
to the Polls is a Challenge to the particular Per- 
fons, and thefe be of four Kinds, that is to fay, 
Pcren)ptory, Principal, which induce Favour, 
and for Default oF Hundredors. 
Peremptory Peremptory ; this is fo called, becaufe he may 
CbaUenge. challenge peremptorily upon his own Diflike, 
^^ without (hewing of any Caufe ; and this only is 

in Cafe of Treafon or Felony, in favorcm vitai 
and by the Common Law, the Prifoner upoa 
an IndJ£lment or Appeal might challenge thirty- 
five, which was tinder the Number of three Ju- 
ries •, but now by the Statute of iz H, S. the 
Number is reduc«l to twenty in Petit Treafon, 
Murder and Felony ; and in Cafe of High Trea- 
fon, and Mifprifion of High Treafon, it was 
taken away by the Statute of 32 H. 8. Bur now 
by the Statute of i &? 2 Pbil. iS Mar. the Com- 
mon Law is revived, for ip Treafon, the Prifo- 
ner (hall have his Challenge to the Number of 
thirty-five \ and fo it hath been refolved by the 
Juftices, upon Conference between them in the 
Cafe of Sir Walter Raleigh and George Brooks : 
But all this is tp be underftood when any Sub- 
jeft, that is not a Peer of the Realm, is arraign- 
ed for Treafon or Felony. But if he be a Lord 
of Parliament, and a Peer of the Realm, and is 
No Challenge to be tried by his Peers, he (hall not challenge' 
of Peers. any of his Peers at all ; for they are not fworn 
as other Jurors be, but find the Party Guilty 

or 
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or Net guilty, tft)6h thdr Faith or Alfcgiancfc 
to the Kirigi ind they are Judges df the Faft, 
and evei*y of them doth fepirarely give his Judg- 
rh^ht, bt^ihhihg ac the lowfeft. But a Subjedl 
under the I^egt^e of Nobility may, inOfeof 
Treafon or Felony, challenge for juft Caufe, as 
matly a^ he d^n» as (hall be faid hereafter. In 
dn Appeal of Death againft divers, they plead 
tAbt guilty, artdbne joint r^;r/><yia<jj is award- 
ed \ if one challehge peremptorily, he (hall be 
drawn ttgainft all % otherwife it is of feveral Ve^ 
itite facias* s. , ' 

The Kifig, of any on bis fichalP, may on fuf- Of Challenges 
ficidnt Gaufe, chaltertge either the Array. or the hy the King. 
Polls, in the famfe Maiiner as a privatie Perfon 
may I alfd by the Common Law, the Kinjg, 
without ajngning any Reafori, but barely al- 
lodging ijuod HdH Junt hnipro Rege^ might have 
ch^lknged periemptorily as many as he thought 
pfdper. 

But this is remedied by 33 £• i. ""which en- 
afteth as follows-, * Of Inquefts to be taken be- 

* fore any of the Juftices, and wherein our Lord 

* the King is Party, howfoever it be, it is agreed 

* atid ordaiAed by the King and all his Counfel, 

* that froni henceforth, nOtwithftanding it be 
•^alledged by them thatfue for the King, that 
*, the Jurors 6f thofe Inquefts, or feme of them, 
^ be' not indifferent for the King, yet fuch In- 

* quefts fhall not remain untalcen for that Caufe ; 

* but if they that fuc for the King will Challenge 
^ any of thofe Jurors, they (hall afflgn of their 

* Challenge a Caufe certain, and the Truth of the 

* fame ChaHenge Ihall be inquired of according 

* to the Cuftom of the Court.* 

» It hath been clearly fettled, that the Words 

of this Stati being general, it e^ctends to all 

Vql, I. N Caufes, 
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Caufcs, as well Criminal as Qvih, whereto the 
King is Party. Moor 495. Co, Lit. 159. 

The King may challenge the Array for Fa- 
vour, fg he may the Polls ; but a Man (ball nqc 
have fuch Challenge aguinjl the King. Vin. 
Trial, 243. 

In an Informaridn for Forgery the King's 

Co^nfcl challenged a Juror^ and being preffed 

to (hew the Caufe, the Court held, that if the 

Panel (hould be gone through firft, and if there 

were Jurors enough without thofe challenged, 

the King is not to (hew any Caufe. i Vent. 

309. And the like was done in Lord Grefi 

Cafe^ Raymond 473, See alfp Co. JJi, 156. 

Skin. S2. 2 //.//. ^.C.27?- 

principal Principal \ fo called, becaufe, if it be found 

Challenge to ttuc, it (landerh fufficicnt of itfclf without leay- 

ihe Polls. ipg any Thing to the Confcience or Dilcretion 

I Inft. 15 • *>• i;)f jhe Triprs. Of a principal Caufe of Challenge 

to the Array^ wc have fpoke fomewhat already ; 

now it followeth with like Brevity, to fpeak of 

principal Challenges to the Polls^ (that is) fcve- 

rally to the Perfons returned. 

A principal Challenge is nothing elfc but (bch 
Matter which proves evident Favour or Enmity 
in the Juror ^ and therefore it bclortgeth to the 
Juftices to draw the Juror, afd not to leave rbt 
Pici(ion'to Triors. 21 Ed. 4. 1 1. Roll. Trials 
649. pL I. 
T^tlid Pplls. Principal Challenges to the Polls may be re- 
I ittit ?s6.b. duced to tot^r Heads j Firft, Propter Honpris re- . 
' '• * fpeSum^ for refpeA of Honour. Secondly, 

Propter 'QefeSum, for Want or Default. Third- 
ly, Propter AffeSfum., for Affeftibn or Partia- 
lity. Fourthly, Propter Dcli£!umy for Crime or 
pdid. 



1 



J 
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Firft, Propter Honoris refpeSum : As any Peer Principal 
of the Realm, or Lord of Parliament, as a Ba- ^J'^p^yf* ^® 
ron, Vifcounr, Earl, Marqucfs and Duke ; for j^-j 
thcfe in refpeft of Honour and Nobility, are not Propter bonoris 
to be fworn on Juries; and if neither Party will refpeaum. 
challenge him, he may challenge himfelf ; for by 
Magna Charta it is provided, ^od necfuper eum a Peer may 
ibimus^ nee fuper eum mittemuSy nijiper legale ju- chailengchimr 
dicium parium fuorum^ autper legem terra: Now^^^^* 
the Comaion Law hath divided all the Subjcds 
into Lorcis of Parliament, and into the Com- 
mons of the Realm. The Peers of the Realm Pc«w and 
arc divided into Barons, Vifcounts, Earls, Mar- C<>«™o^* 
quefles and Dukes; the Commons are divided 
into Knights^ Efquires, Grentleriien, Citizens, 
Yeomen and Burgcfles: And in Judgment of 
Law any of the faid Degrees of Nobility are 
Peers to another : As if an Earl, Marquefs or 
Duke be to be tried for Treafon or Felony, a 
Baron, or any other Degree of Nobility, is his 
Peer. In like Manner a Knight, Efquire, 6?r. 
fliall be tried per Pares^ and that is by any of 
the Commons, as Gentlemen, Citizens, Yeo- 
men or Bgrgeflesj fo as when any of the Com- 
mons is to have a Trial, cither at the King's Suit, 
or between Party ar>d Party, a Peer of the Realm- 
C^aJl not be impanelled in any Cafe. 

Secondly, Propter BefeSlum. ji^^^ 

i.t^^airia^ As Aliens born. Challejige, 

2. 'Libertatis^ As Villeins or Bondmeij, an^ PropterdefeO^. 
4b a Champion muft be a Freeman. 

3. Annul cenfusy i. e, liberi tenement. 

Firft, What yearly Freehold a Juror ought -S'^- 
to have, that paQcth upon Trial of the Life of ^** ^^V9 
a NJan, or in a Pl^ real, or in a Plea pcrfonal, ^^^' ^* ^ 
N 2 where 
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^^ 1^' where the Debt or Damage in the Declaration 
Jl £ amountcth to forty Marks. Vide Littleton Jc3, 
^ • ' 464. Secondly, This Freehold muft be in his 
own Right, in Fcc-fimplc, Fce-tail, for Term 
of his oiyn Lift, or for another Man's Life, al- 
though it be upon Condition, or ia Right of his 
Wife, out of Ancient Demefne; for Free- 
hold within Ancient Demefne will not fervc: 
But if the Debt or Damage amountcth not to 
forty Marks, any Freehold fufliceth. Thitdly, 
He muft have Freehold in that County where 
the Caufc of the Aftion arifeth, and though he 
' hath in another, it fufliceth not. Fourthly, tf 

after his Return he felleth away his LaniJ, or if 
C^uique vie^ or his Wife dicth, or ^n Entrf 
be made, for the Condition broken, fo asbS 
Freehold be determined, he may be cballcDgcu 
for Ihfi]fl5ciency of Freehold. 

In Cafes of Treafon and Felony, at Comtnofl 
Law, Want of Freehold was no Caufc of d^' 
Jcnge ; probos £s? legales homines was fufiicicflt« 
The Statute of 2 H, 5. is gone as to that by the 
Statute of I 6? 2 of Qjeen Mary. See the Lorf 
Hujfelh Trial, July 13, 1683. State Jriak 
V43. p. 135. 

It feems before the Statute 2 H. 5. in Aft- 
pns where the Freehold was concerned, the Jii- 
rors.pught to have feme Freehold. 3 H, 4-4" 
By that Stature in all Pleas reiland pcrfonat 
where the Debt or Damage, or both together 
amount to forty Marks, the Juror muft ha^^ 
forty Shillings Freehold. In an Attaint they 
muft be able to expend twenty Pounds per An- 
num. Roll Tit. Trials, f. 648. 

In an Account,' upon the Receipt of one 
hundred Shillings, if he count to his Damage 
two hundred Shillings, if the Juror hath b^?^ 
twenty Shillings, or under forty Shillings, ' CJS 

fufficie/Jfj 
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fufficient, becaufe he (hall not recover Damages i 
apd fo this is not within chc Statute loH. 6. i8. 
For the Sufficiency of Jurors, fee KolL Tit. 
^rials^ 648. />/. 14. 

A Man fcifcd of a Manor of "Dde^ enfeoffs 
a Stranger upor\ Condition to pay yearly to 
J. S. and his Heirs, forty Shillings Rent. J. 5. 
dies feifed of this Rene, and then his Heir takes 
ir, yet the Heir hath not fufficient Freehold. 

Land to the Value of forty Shillings is given 
to the Hufband and Wife, and the Heirs of 
their two Bodies begotten, who had Iflfue a Son y 
the Hulband gives the Land by Fine to an E- 
(iranger and his Heirs, and dies, the Wife en- 
ters and dies feifed ; the Son hath not fuiHcienc 
Freehold to be a Juror. 

A Man feifed of Land to the Value of forty 
Shillings within the Qo\xmy oi Middlefex^ and 
of Land to the Value of twelve within the 
County of Sftffex^ and grants a Rent-Charge of 
forty Shillings, iffuing out of all the fafd Land 
to a Stranger in Fee 5 the Grantee hath fuffici* 
ent Freehold to be a Juror in both Counties. " 
See many fpecularive Cafes upon this Subjeft, in 
fFiHiams his Reading upon the Statute 35 H. 8. 
cap. 6. 

It was held that the Statute, as to Jurors bc- 
iqg Freeholders, don't extend to Juries in 
Corporate Towns, i Ventris 366. Raymond 

485. 

4. Hundredorum: Firft, By the Common 1 Inft. 1J7* 
Law in a Plea real^ mix'd and perfonal, there Challenges 
ought to be four of the Hundred (where fhe>^''^>^'f ^*A- 
Caufe of Aaion arifeth) returned for their htt^27uT^''^ 
ter Notice of the Caufe; for Vicini vicinorum 
fa£ia prafumuntur fcire. And now, fince Lit- 
jkion wrote, in a Plea perfonal, if two Hundre- 
N 3 don 
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dors appear, it fufHceth; and in an Attaior, 
though the Jury is double, yet the Hundrcrdors 
arc not double. Secondly, If he hath cither 
Freehold in the Hundred, though it be to the 
Value of but Half an Acre, or if he dwell there, 
though he hath no Freehold in it, it'fufficeih. 
Thirdly, If the Caufeof the Aftion rifeth in di- 
vers Hundreds, yet the Number fhall fufRce as 
if it had come out of one, and not fcvcral Hun- 
dredors out of each Hundred. Fourthly, If 
there be divers Hundreds within one Leet or 
Rape, if he hath any Freehold, or dwell in any 
of thofe Hundreds, though not in the proper 
Hundred, it fufficceh.^ Fifthly, If the Jury 
come de Corpcre ComitatuSj or de proximo 
Hundredo^ where one Party is Lord of the 
Hundred, or the like, there need no Hondrc- 
dors be returned at all. Sixthly, If a Hundre- 
dor, after he be returned, fell away his Land 
within that Hundred, yet (hall he not be chal- 
lenged for the Hundred, for that his Notice re- 
mains \ otherwife, as hath been faid, for his In- 
fufBciency of Freehold, for his Fear to offend, 
and to have Lands wafted, t?r. which is one of 
the Reafons of Law, is taken away. Seventh- 
ly, He that challengeth for the Hundred, muft 
fl)cw in what Hundred it is, and not drive th.c 
other Party to (hew it. Eighthly, His Chajr 
lenge for the Hundred is uQifimpliciter^ but^i'- 
cundum quid '9 for though it be found that be 
hath noching in the Hiindred, yec fhall he not 
be drawn, but remain prater H. that is befidcs 
for the Hundred ; and albeit he dwelleih, or 
hath Land in the Hundred, yet muft he hav* 
fufficient Freehold. 

Note \ This Challenge for Want of Hun- 
dredors niull be given in Wricii>g prefcrit^y. 
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and the other Party is to demur thereto, if op- 
pofed. 

If a Challenge be, that there is not ^ny Hun- 
dredor returned, it may b.e averred to the Court, 
' that there is not any fufRcjent within cbe Hgndfcd, 
which is not within the F<;c of thp Plaintiff; al- 
though this be not returned by the Sheriff, and 
if thi5T)e found true by Triors, the Array (hall 
be affirmed. 45 ^Jf- i. Roll Trials 634, 
pL6. 

If the King be made Party by Aid Prayer, 
and fuf^cient Hundrcdors do not appear, not 
^rc returned, yet the Panel Ihall not be cjuafhed, 
but a Tales of the Hundred (hall be returned. 
But betwixt common Perfons in fuch Cafes, the 
Panel (hall be qua(hed, and this (hall not only 
be a Challenge tp the Hc^ds. 25 £. 3. 43. 
3id.pl. 7^8. 

If the Sheriff return quod non funt pluries del 
Hundred^ he (hall take of the Hundred adjoin- 
ing, which (hall be fufficient. ig H. 6. 48. 
Ibid. pL 5. 

If the Juror hath fufl}pient Land within the 
Hundred, although he doth not dwell within 
the Hundred, yet he is a fqfficient Hundrcdor. 
9 H. 6. 66. Ibid. 635, Nay, though he dwell 
in another County. 

. If be be not Hundricdor at )the Ileturn of the 
Vemre^ but at the Return of iht Difiringas^ yet 
this doth not take away the Challenge. 

After four are fworn, or after aCjhallepgc to AtwhatTiiof 
the Polls, there can be no Challenge for the the Chaltefi|f 
iiundred. kolL Tit. Tr/W, 636. pL 1 5. ^^ ^* 

Who (hall be (Qe^cknt fiundredof^ Tee B^il- _ ,. . 
' //<W^ his Reading aforefaid^ . •.VvAvV' 
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If he dwell or' have Affets within the Leer, 
Rape, Franchifc or Vill, whpre the Venue is, 
he is a fufficicnt Hundrcdor. 

If he ha^h Affets in Rent, Common of any 
Sort, Marker, Fair, Pifcary, Toll, Paflage, 
Leer, Office of Bailiwick, I3c. he is a fufficicnt 
Hundrcdor ; othcrwife of an Advowfon, 6?<r. 

A Jury being ready at the Bar in E. R. Ser- 
jeant Earl challenged the Array for want of 
H^ndredors. Econtr^ : It was infifted that the 
Jyry by Rule of Court was returned by the Se- 
condary, and that the Hundredors were ftruck 
out by Content ; bqt the 0)urt held it a good 
Challenge notwithftaoding the Confenc. St^k 
233- 

In an Infornnation in the Nature of a ^u^ 
warranto againft the Defendant for ading aj 
M^^QV oi TivertoHy the Defendant entered into 
the common Rule, by Confent, for the Maft^r 
to ftrike the Jury, whp accordingly ftruck for- 
ty-eight : The Defendant ftruck out twelve of 
thcfe, and the Profecutor ftruck off twelve more ; 
^nd the Sheriff returned the remaining twcnty- 
^ fpUiT as the Jury to try the Caufc; biit the De- 
fendant having artfully ftruck put all the FJyn« 
drcdors named by the Maftcr at the AfBzes^ 
challenged the Array for want of Hundredors. 
The Court held that the Chalknge was good, 
but that the Rple being made by theDefcBdan.c's 
Confent, tbi? Challenge was a Contempt of the 
Court*, and granted an Attachment againft the 
Defendant for the fame. lU^ v. Burrid^e^ T. 
ID Geo, I, B. R 
I inft. 157. ^.Propter affeSium\ and this is of two Sorts, 
Challenge either working a principal Challenge, or to the 
^LtT ^f vour. And again a principal Challenge is of 

. two Sorts, cithpr by Judgment of Law, wirh- 
2 our 
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out any Aft of bfe, or by Judgment of Law 
tipoh his own Ad; 

And it is faid, that a principal ChaMengc is, im, 
when there is exprefe Favour, Or exprefs Malice. Principal 
Firft, without any ABl of hiss as if the Juror ChallcDgc 
be oif Blood or Kindred to dther Party, Con* 
fanguineuSj which is compounded e9C con ^ fan* 
guine^ fi^fi eadetn fanguine nains, as it were if- 
?ued from the fame Bfood; and this is a princi^ 
pal Challenge •, for that the Law prefumeth that kindred. Sad. 
one Kinfman doth favour another before a Stran- 2 P«t 155. 
ger \ and how far remote focyer he is of Kin-, 
dred, yet the Challenge is good. And if the 
Plaintiff challenge a Juror for Kindred 10 the 
Xfcfendant, it is no Counter-plea, to fay that ho 
is of KindredaMb to the Plaintiff, though he bd 
ifl a nearer Degree. For tbe Words of the Ff^ 
Hire facias forbid the Juror to be of Kindred to 
cither Party. ' 

If a Bbdy Politick or Incorporate, fole 01^ ag- Bodice Polw 
gregate of many, bring any Adtion that con* ^»ck, 
cerns their Body Politick or Incorporate, if the * ^^ V^' 
Juror be ef Kindred toany that is of that Body, 
although the Body Politick or Incorporate can 
have no Kindred, yet, for that thole Bodies €»n- 
fifb of natural Perfons, it is a principal Chal?- 
lenge. A Baftard cani)ot be of Kindred ^ any, 
and therefore it can be no principal Cballenge. 
And here it is to be known, that j^nitasj Ki- Affimt;^ 
finity, haih^in Law two Senfes: In its proper 
Senfe it is taken for that Nearnefs that is gotteti 
by Marriage, Cum Sua cognationes inter fe divif^e 
per nuptias eopulantur, £5? altem ad alterius fines 
acceditj S inde dicitur Affinis. In a larger Senfe 
A^nitas is taken alfo for Consanguinity and Kin- 
^ drcd, as in the Writ of Venire fatcias^ and other- 
' where. Affinity or Alliance by Marriage is a 

principal 
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liff^ for it doth ncx appear that the Title of 
bim in Reverfion Hiall be in Queftion, and he 
ia Rn^rGon is no Party to the Ailion : Sec ie 
(> adjudged upon Demurrer, R§li Tic. Trid^ 
' $53- But new in our feigned FjcdtnKncs it is 
9t)i^rwifes becaqfe the Title of the Lefibr is only 
in Queftion. 
f^mifA kr 'Ti9 ^ good Challenge that the Juror Is Qof^ 
Affinity, 0P (Q i;bo Plaiotiff^ (^ fie € converfa ^ and h 
1 Jnft. 157, b. alihp«gb the Son Ipe dead j for the Spiritual Af- 
finity remains, and fo is Curat of the Juror. 
That the Juror hath married the Sifter of the 
Party \ that the Daughter of the Uncle of the 
Juror hath nf^arried the Uncle of the Panyj 
CouQo to the VVifc of the Party j thcfe arc goat 
Cballengp$» althoi^h the Wife, ^c. is dead, if 
her ifTue be alive; otherwiie if (he be dead with- 
out liTue, for then the Cav^e of the Favour a 
detcripin^t 

But it is no Challenge to fay, the Juror i» 
. Birpth^r to- one who niarried the Sifter of the 
Party, nor that the Son of the Party nmrried 
the Sifter of the Juror, becaufe thcfe are not 
Parties tQ the A6kion. RqH Trials 654. pi. 10. 
II. 

In an Attaint it is a good Challenge to the 

Juror, thai; h^; hath tnarried the Sifter of the 

Wife of one of the Petit Jury, for the AUiauice. 

' Ibid, f Lit. 

Principal for If a Juror declare the Right of one Party^ or 

favour. gjv^ his Verdift before- hand, or take Money, 

this is a princip*^] Challenge ; ^ but if he protnlfe 

a Party, this is not a principal Challenge, but 

for Favour. Ibid. 6^g. pL6, 7, 8. 

Principal for Jf the AAlon depending becwixt the Party 

Malice. ^j^j Juror, be fuch as implieth Malice, this is 

a good 
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a good Challenge ; but not if it imply no Ma- 
lice. Ibid. 656. fl I. 

That the Party hath an Appeal depending 
againft rhe Jurof, or the Juror againft hitn^ or 
Adion of Battery. That they are in Debate 
and Wrangling, (Sc. are gobd Chalkftges. Not 
Anions of Debt or Trclpafs ^re ClOafimfi^ 

frV, 6fr. Nor that the Brother, fSc. of the 
*arty, harh Aftions againft the Juror. IHd. 
That the Juror was bom Out of the King^j Percropteiy* 
Ligeance ; for although he came into England 
an Infant, and is fwom to the King, yet hfc 
continties an Alien ; and that he Is outlawed, for Alktt* 
then he is not legalis botno^ ate g^od Challenges. 
Ibid. 6s7.fl2. 

If the Jurpr fays, That be wiH pafs for one For Favour. 
Party becaufe he knows the Ymtij of thfc Mat- 
ter, this Is no Challenge ; but if he fays it t^ for 
Favour, it is a good Challenge, if the Triors 
find he fpoke for Favour, and not for Troth. 
Ibid,fll^i. 

In an Aftion betwixt the King and a Party, King. 
the Subjcdl cannot take any Challenge for Fa-* 
vour, as in an Indictment of Barratry; tfr. the 
Defendant cannot challenge a Juror for Favodr 
to the King. Ibid, pi. 1,2. 

After the Array is affirmetJ, there (hall not AtwhatTU»e 
be fuch Challenge to a Juror, which wckild hav« Challenge 
been a fufficient Challenge to the Array. As it °**^ ^^ '*^^ 
is not a good Challenge that the Juror Was im- 
panelled at the Dcrtomination of a Pariy, for thli 
~ had been a good Challenge to the Array. lbid% 

^5^' pl* I1 2- 

If a Man challenge a Juror for Non-fufRci- 
cncy of Freehold, and this is adjudged againft 
him, yet he may challenge for Favour ; and this 
(hall be tried. 10 H. 6. i jj. Ibid. pi. 3. 

If 
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If the Jury upon finding of the principal do 
not tax the Damages, for which the Venire jo 
^itfjiflues to the fame Jurofs, to tax the Da- 
mages, the Parties cannot take any Challenge for 
a Qiufe before the firft Trial. Bot for a Caafe 
^u-ifing after they may. Andfo againft Uipi- 
merjurors. Ibid, pi 5, 6. 
King. llie King cannot challenge a Juror after he 

is fworn, unlefs it be for a Caufe arifing after he 
is fworn. Uid. pi 9. 
lawliatCtref If the Defendant challenge the Array whidi 
liewbkkchal- is found againft him, or he releafe rheChai- 
^"xk? ^**** Icnge, and the Array is affirmed, and afterwards 
Ciofcwi! ^ challenge a Juror-, he ought to fliew the 
iau]j. ' Oufc prcfently. IHd. 659. pi i, 2. 

But ifthere.be two Defendants, and onecbal* 
Icnge the Array, and afterwards both challenge • 
a Juror; the other (hall not (hew Caufe preient- 
Jy. JHd. pi 3. 

If a Juror be challenged, and there be enough 
of the Panel befides, the Caufe of Challenge 
need not be (hewed unlefs the other Side chal- 
lenges touts peravail 

If any of the Jurors be fworn, and there be 
not fufficicnr, for which a Tales is granted, and 
at the Return one of the primer Jurors is chal- 
lenged, the Caufe ought to be (hewed prtfcnt- 
ly, he being fworn before. Roll. Trials 65^. 

pi 4' 
ILnrg. In an Aftion between the King and a com- 

mon Perfon, as in an Indidlment of Barrctry, 
Prefentmcnt of Nufance, fcfr. the Defendant, 
if he challenges any Juror, tnuft (hew theCaulc 
prefencly. Uid. pi 5. 

But in an Inque(^ betwixt the King and a 
Stranger, thb Stronger need not fhcw the Caufe 

• .. ^ prefcntiyi 
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prefenily ; for in this Cafe the King is as a com- 
mon Perfon of the Realm* Jbid, pL 9. ^ 

Caufe ought to be (hewed before the ^ales 
be perufed in Cafe of a common Perfon. JHd. 
660. pL !• 

If both Parties challenge, although for feve* Trea^^ 
ral Caufes, as if one be for Favour, and the 
other Peremptory ; yet the juror (hall be drawn 
without (hewing Caufe. Uid.pl. 2. 

It may be in an Inqueft before the Sheriff to In what In- 
inquire of Wafte, both to the Array and Polls. ^^^^ « ^^^ 
Ibid. P. pi. J. lengemajrbe. 

But not in an Inqueft of Office, as in a Writ 
of Inquiry of Damages. Ibid. pi. 2. 

In a Writ of Right, a Challenge may be to 
the Polls del j^ Cbivakrs returned. Ibid. 66 r, 
pi. 4' 

Not of Cofinage to the WitnefTes coming to 
try the Deed in an Affize. Ibid. pi. 5. 

If Qne Party challenge the Array, which is Trial and 
agirmed, and afterwards challenge a Juror, he J^^u' ^ 
ought to (hew Caufe prcfently -, and this fhall ^&^^* 
be tried prefcnrly ; but otherwife <€>f the other, 
who did not take the Challenge* to the ^myf 
Ibid. 66i,S.pL f, 2. v ^ 

The Challenge oif him who firft challenged, Rid. T, pi. !• 
(hall be firft tried; although the firft be for Fa- 
vour, and that of the others be Rie^s diens H. 

If the Feme be of two Counties, and both IM. 663^ /A 
Panels challenged, the EJlifors (h41 be one of "• 
one Panel, and th^ other of the other, > 

Jf the Array be challenged, the Court to try 
the Array niay choofe two Triors, according to 
fheir Difcretipn. 29 jijf. 15. 19 H. 6, 9* 

If an Action be depending between the Juror WhttChal- 
and one o\ the Parties, and for this he is chal- kngc they 
Jcnged, and the other fays, that this is brougfit may try. 
— ■■ by . 
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by Covin ; the Trfers may fry this j for although 
the Aftion is of Record, yet the Covin is not. 
Roll. Trials 664.pl. to. 
£videBce. The Juror ttiiy be examined tjpoft a Vokf 

dire^ to any Challenge that is not t6 Ms Hi- 
honour ; bdt the Triors arc ftbt bouttJ by his 
Oith. Ibid. 665. A. 

The Triofs After they are twain rtayg^^^ 

large by Afient of the Parties UMil ^hotbef Ehf. 

, Ibid. 666. pi g. 

U wInu OTet 111 Trefpafs agamft tW6 Who plead to W»i'd 

a Challenge or. a Venire facias is returned, although one accept 

SSTiJ? faS' th<- Array, yet the other rtay challenge \x\ m 

fa otlicw.^* if it be found, the Array (hall be <Juaflicd ag*^* 

all. So in an Appeal agaii>ft Priricipaladd Ac- 

cefftry, for <Jne fhaJI not difinhertc the diW» 

Ibid. 662. pi. 8. 

But in an Appeal by t^o, if the Dcfejdant 
challenge a Juror, and dneof the Pkifitiffsag^^^ 
to this, the other fllall not b^ recei^d to fa/t 
that this is by Covin, but the Juror ft^' ^ 
dtawn, in Favour to the Life of Man. 

Ahd yet ft a Praecipe quod reddat by two, an* 
the Tenant challenge the Array, becaufc tnc 
' Sheriff is Goffip to one of the DemandantSj aflfl 
©nc Demandant acknowledge the Cftalleflg^» 
the other may fay that this is not fo, tA& ^^^^ 
it tried. Roll. Tit. Irial, 662, ^c. pi 7- , , 
^ «'»'^- In Gciger de Ley none (hall be challenged w^ 

Favoiir or Infufficiency, t^c. 
Coafinsgr; If there be a Challenge for Coufinage, be th" 

rakes the Challenge muft fhew how the Juror '^ 
Caafin. 6ut yet if , the Coufinage, that is, f 
E^%ft and Subftancc be found, it fw^cethj tof 
the Law preferreth that which is material bsioi 
that which is formal. 1 Inft. 157. 
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If the Juror have Part of the Land that de- I>cpcndiogon 
pcndeth upon the fame Title. Ibid. theiamcTiUc. 

If a Juror be within the Hundred, Leer, or 
any Way within the Seigniory, immediately or 
mediately, or any other Diftrefs of either Party, Diftrefi.] 
^ this is a principal Challenge. But if either Party 
be within the Diftrefs of the Juror, this is no 
principal Challenge, but to the Fkvour. Ibid. 

If a Witnels named in the Deed be returned Witncfs; 
of the Jury, it is a good Caufe of Challenge of 
hio). So if one within Age of one and twenty Infaoc 
be returned, it is a good Caufe of Challenge. 

md. , 

Upon bis omt ASl^ as if the Juror hath given ^'*^; i 

aVcrdia before for the fame Caufe, albeit it SJSm he 
be reverfed by Writ of Error, or if after Ver- juror's'own ^ 
6\Ql Judgment were arretted. So if he hath Aa. 
givihi a former Verdift upon the fame Title or Former Vcr- 
Matter, though between other Perfons. But it ^*r 
is to be obferved, that I inay fpeak once for all» 
that in this or other like Cafes, he that taketh 
the Challenge muft (hew the Record, if he will 
have it take Place asa principal Challenge, other- 
wife he muft conclude to the Favour, unlefs ic 
be a Record of the fame Court, ar^d thep he 
muft Ihew the Day and Terni. 

So likewife one m^y be challenged, that he Indiamcnt. 
whas Indidor of the Plaintiff or Defendant, ei- * ^"ft- »S7.b. 
ther of Treafon, Felony, Mifprifion, Trefpafs, 
or the like in the fame Caufe. 

If the JuroV be Godfather to the Child of the Godfather. 
Plaintiff or Defead^nt, or e cotrverfo^ ihis is al- ^^^' 
lowed to be a good Challenge in our Books. 

If a Juror hath bpeq ^ Arbitrator chofen by Arbitrator, 
the Plaintiff or Defendant, in the fameCaufr, » I*^- »57-b: 
and hath been informed of, or treated of fhe 
Matter, this is a principal Challenge. Other- 

Yftl-. I. O wife 
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wife if he were never informed, nor treated 
thereof; and otherwife if he were indifferent^ 
chofen by either of the Parties^ though he trea- 
CoQUBlflioncr. ted thereof. But a Commiffioner chofen by one 
of the Parties, for Examination of Witnefics in 
the fame Caufe, is no principal Caufe of Cbal- 
knge I for he is made by the King under the 
Great Seal, and pot by the Party as the Arbitra- 
tor is, but he may upon Caufe be challenged for 
Favour. 

Arbitrator in another Matter, is no Caufe of 
Challenge. 
CqottfeL if he be of Counfcl, Servant, or of Robes 

I I»ft. is7.h- Qp p^g Qf ej(hc|: farty, it is a principal CW- 

lenge. 
fiat or drink ff any^ after he be returned, do cat and drink| 
g^tjie Parties ^t the Charge of either Party, it is a principal 
I IoIms?' b- ^^"'P ^^ Challenge 5 otherwife it is of a Trior 
^ • ' after he be fworn. 

In an Information of Forgery,- the Defendant 

phallerged one of the Jury, for that the Profc- 

^utor had been lately entertained at his Houfej 

and held a good Challenge to the Faivour, i 

Fent. 309. 

Aa5«>W9f Aftion brought either by the Juror againft 

Upa!\c7.b. ^^^^^^ ^^ ^^^ Parties, or by either of the Par- 

t TT ? • • |}c5 againft him> which may imply Malice or 

Difpleafure, are Caufes of principal Challenge, 

unlcfe I hey be brought by Covin, either before 

or after the Return; for if Covin be found, then 

it is no Caufe of Challenge ; other Aftiojis which 

do not imply Malice or Difpleafure, are to the 

favour ; as an A&ion of Debt, 6fr. Mi;or 3. 

IMbiian4 In a Caufe where the Parfon of a ParKh is 

^a;Hhf5j Party, and the Right of the Church comcth in 

*^ Debate, a Parifliioner is a principal Challenge. 

Otherwife it is in Debt, Or any other A&idn, 

where 
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where the Right of the Church comech not in 
< Qijcftion. 

. If either Party , labour the Juror, and give him To labour the 
any Thing to give his Verdid, this is a prin- Jufy. 
ctpal Challenge. But if either Party labour the ^^'^* 
Juror to appear, and to do his Confcience, this 
i$ no Challenge ac all^ but lawful for him to do 
it. 

That the Juror is a Fellow-Servant with ei- Fdlow-Ser- 
ther Party, is no principal Challenge, but to Y^^[ 
the Favour. 

Neither of the Parties can take that Challenge To the Polls. 
CO the Polls, which he might have had to the ^^^* 
Array. 

NQie\ If the Defeadant may have a principal ^'^' 
Caufe of Challenge to the Array, if the Sheriff 
return the Jury, the Plaintiff in that Cafe may 
. for his own Expedition allcdge the fame, and 
pray Procefs to the Coroners, which he cannot Fenlre/aciat 
have, unlcfs the Defendant will confefi it ; but *® '^® ^^^^ 
if the Defendant will not confefs it, then ihe*^^"' 
Plaintiff (hall have, a Venire facias to the Sheriff, 
and the Defendant (hall never take any Chal- 
lenge for that Caufe, and fo in like Cafes. But 
on the Part of the Defendant, any fuch Matter 
(hall not be alledged, and Procefs prayed to the 
Coroners, becaufe he may challenge the Jury 
for that Caufe, and can be at no Prejudice. 

Challenge concluding to the Favour, when Challenge to 
either Party cannot take any principal Challenge, ^^« favour, 
but (hewcth Caufes of Favour, muft be left to ^ * 
the Confcience and Difcretion of the Triors, 
upon hearing their Evidence, to find him fa- 
vourable, or not favourable. But yet fpmc of 
them come nearer to principal Challenges than ^ 
oth^r \ as if the Juror be of Kindred, or under ^ 
the Diftrefs of him in the Reverfion or Remain- 
O 2 der. 
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before fo many be fworn as will fcrvc for Hun- j 
dredors, or clfe he lolcth the Advaniagc thereof. ! 

Wruof Right. In a Writ of Right, the Grand Jury muft be 

Ibid. challcDgcd before the four Knights, before rhcy 

be returned in Court ; for after they be rcturnr \ 
ed into CQurr, there cannot any challenge be 
taken upon them. 

The Array of '' Nota ; The Array of the ^ales fliall not b4 ' 

the fula. challenged by any one Party, until the Array of 

*'"^- the principal be tried j but if the Plaintiff chal- 

lenge the Array of the Principal, the Defendant 
may challenge the Array of the ^ales. After 
one hath taken Challenge to the Polls, he can-* 
not challenge the Array. 

^^^' Now it is to be fccn how Challenge to the 

Array of the principal Panel, or of the Taks^ 
or of the Polls (hall be tritd, and who fliall bcj 
Triors of the fame, and to whom Procefs ihall 
be awarded. 

'Itid. If the Plaintiff alledgc a Caufe of Challenge 

againil the Sheriff, the Procefs ihall be direded 

Coronctt. jq j^g Coroners ; if any Caufe againft any of 
the Coroners, Procefs fhall be awarded to the 
reft ; if againfb all of them, then the Court (hall 

Elifors. appoint certian Elifors or EJlifors^ (fo named fliJ 

eligendo) bccaufe ihey are named by the Court, 
againft whofe Return no Challenge (hall be taken 
to the Array, becaufc they were appointed by 
the Court, but he may have his Chajlengc to the 
Polls. Nofe ; If Procefs be once awarded for 
the Partiality of the Sheriff, though there be a 
new Sheriff^ yet Procefs (hall never be awarded 
to him J for the Entry is, Ita quod Fuecomesfe 
mn intrmittat. But otherwife it is, for that he 
was Tenant to cither Party, or the like. 

Jhid, If the Array be challenged in Court, it (hall . 

Array. bc tried by two of them that be inlpancllqd, to 

2 be 
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be appointed by the Court ; for the Triors in 

that Cafe, (hall not exceed the Number of two. Two Triori. 

unlcfs it be by Cohfent. But when the Court 

names two, for fome fpecial Caufe alledged by 

cithier Party, the Court may Name others 5 if 

che Aiiray be quafhed, then Procefs (hall be 

awarded ut fupra. If there be a Demurrer to Demnrrei' t* 

a Chajlenge, the Judge before whom the Caufe f ^^^^^\ . 
L • J J ^. j« • now 4etermt* 

js to be tried, may determine it, or adjourn it nable. 

to be heard another Time, Style 464. Vid^ 
Bufftr. I part 114. 

If a Panel upon a Feaire facias be returned, Array of At 
and a Tales^ and the Array of the Principal is Principal and 
challenged, the Triors which try and qualh the^^'^: 
Array, (hall not try the Array of the Tales i for ^ '^ - 
now it is, as if there had been no Appearance 
of the principal Panel; but if the Triors affirm . 
the Array of tbft Principal, then they (hall try '' 
the Array of the Tales. If the PlaujtifF ch^- 
lenge the Array of the Principal, and the Deferi- 
dant the Array of the Tales ^ there tfie one pf 
the Principal, ^nd the other of the Tales^ (hall 
try both Arrays. For other Mattet* concerning • 
the TaUf^ fpe in Coke*s Reports,^ Matters wor- 
thy of Obfervatioh. When any Challenge is * 1*^** tj>- 
made to the Polls, twp Triors fhall be appointed ^^^ Trion. 
by the Court ; and if they try orie indifferent^ 
and he be fworn, then he and the two Triors - 
ftall try another; and if another be tried indif-^, 
ferenr, and he \>e fworn^ then the two Triors 
ccafe, and the two that be fworn on the Jury 
(hall try the reft. 

* If any of the Jury, after fome of them be Trials of 
fwt>m, be challenged, thofe that arc fworn are ^^*^*'*8^* 
to fay, whcthei' he th^t is ihaUcnged l?e indiffe- 
rent ornor. But if the firft or fecond Man be 
challenged, theti the Court doth ufc to appoint 
O 4 fome 
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mc of them, (whom it^plcafcth) that (hall ht 
tcrwards fworn to try the Indiffcrency of the 
erfon challenged. 

1. All Challenges mud be taken before the 
jrors arc fwprn. 

2. If one challenge a Juror, and it be found 
;ainft the Challenger, he may not challepge the 
jror for a fccond Caufe. 

3. If one challenge the Array, and it be 
»und againfl: him, he may noc afterward chal- 
nge any of the Polls, without (hewing Caufe 
"cfently ; and this (hall be tried prefently. 

4. No Challenge (hall be admitted s^inft 
le Triors appointed by the Court. 

If the Plaintiff challenge ten, and the Defen- 
mt one, and the twelfth is fworn, becaufe one 
innoc try alone, there (hall be added to him 
le challenged by the Plaintiff, and the other 
f the Defendant. When the Trial is to be had 
J two Counties, the Manner of the Trial is 
orthy of Obfervation, and apparent in- our 
Doks. If the four Knights in the Writ of 
ight be challenged, they (hall try themfelves, 
id they (hall chufe the Grand Affize, and try 
e Challenges of the Parties. If the Caufe cf 
hallenges touch the Difhonour or Difcredit of 
le Juror, he (hall not be examined upon his 
>ath, to inform the Triors. If an Inqueft be 
varded by Default, the Defendant hath loft 
s Challenge ; but the Plaintiff may challenge 
rjuft Caufe, and that (hali be examined and 
led. 

Wherefoever the Plaintiff is to recover per 
'fum juratoruniy there ought to be fix of the 
iry that have had the View, or known the 
and in Queftion, fo as he be able to put the 
laintiff in Poifcffion, if he recover. 

^rait 
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7r^// doth figoify the fame as taken oat or ^ra//, wlwt, 
withdrawn, and is* applied to a Juror, that is 
withdrawn by Confcnt, or removed and dif- • 
charged by Challenge. 

A Juror fick was withdrawn, and another 
fworn. Palmer^s Rep. 411. 

After Evidence given, the King cannot draw King; 
a Juror, but before he may ; but after Evidence 
on his Prayer, the Court may difcharge the Jury. 
Kei^^ 2 Part 506. 

If the Defendant do not appear at the Trial CJiallenge loft: 
when he is called, he lofeth bis challenge to the 
Jurors, although he doth afterwards appear. 

'Tis a good Challenge to a Juror to fey, he a wrong 
is returned by another Name in the Panel. Name« 

A Juror appeared,, and faid he had no Free- j^^ Prcchold. 
hold, and prayed that he might not ferve, yet 
the Judge would not fpare him, for he may have 
an Aftion againft the Sheriff for returning him. 
RoIL 2 Parr, Reports 483. 

The Challenge pr^ defeSu Hundred, muft be 
written in Parchment, and the Counfcl muft ar-- 
raign it in French^ upon which the Defendant 
may take IITue or Demur. The Clerk orAf- ^ 
fociate in Court muft call the Jury over, and 
?ik if they have any Lands within the Hundred, 
or had at the Time of the Array of the Panel, 
and whether they dwell, or did dwell in the 
fame. And upon Examination, if it appear 
clearly, that they have no Lands or Tenements, 
nor dwell in the Hundred j then the Clerk is to 
niark theno by the Side of every of their Names ^ 
thus, \jprater Hundred.'] but if he find there be 
too few Hundredors, he is to refort back to the 
pr^eter Hundred, and fwear them in order. So 
that you fee the Trial whether Hundredors or 
iior, is determined by the Court's Examination 

by 
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by the Poll feverally. But if the Counfd demur, 

and the other Side join in Demurrer, the Judgf 

of Affizes may affirm the Challenge, and over* 

rule the Demurrer, or allow the Demurrer goodii 

and proceed to the Trial of the Caufe; or if tte 

Judge doubt, it may be determined in Bank;, 

but this 16 great Delay. If the Challenged 

adjudged Good, the Court awards, ^tk^ 

ilfiit caffe^ \. e. that the Panel be quafhed. 

j^Qijg, cbr- ^^ Common Law there ought to haw to 

pontiom. Bo- iour Hundredors returned and appear in all Ac- 

loagbi and tions^ pro mtlmi noiitia caufe in controvtrjk^ for 

?***?> ^. vicim vidnorumfaEta melius feirepr^fumm. Btf 

S3S; by the Statute 35 H. 8. cap. 6. fix are to bcrc- 

canot be. turned and appear. But fince, by the Statute 27 

Eliz. cap. 6. if two Hundredors be returned ami 

appear, it is fufficient in all perfonal Adio^* 

But in real AOions there muft be&, or* 

Rmanef pro iefe&u Jut*. 

HiBidi«dor». Note\ In an Information of Forgery to « 

tried at Bar, updn the Attorney Gcncrars Mo* 

f ion, that the Defandant might not challeop 

for want of Hundredors \ {a) it was denied nw^ 

Ksb. 3 Pan 740. 

The Court ftall appoint two Triors in* 
Challenge to the Poll, and if they find two «*- 
different, the Brft Triors (hall be difcharg 
and the two that are found indifitrenr, being 
fworn to try the Iffue, (hall alfo be fworn to try 
ih^ reft of their Fellows, 1 Injt. 158. 

At Common Law there ufed to be rettifj ^ 
twenty-four upon the Venire^ and aftcrw^^ 
Habeas Corpora with a Decern "tales \ and if 
fall Jury did not appear or were challcflged> t 

{a\ ChallcBging for want of Hundrcdofs, or t^^ 
ta the Special Jury Rule, a Contempt. S^* 59?' ij^, 
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a Diftringas wiih an 0^5?^ ^ales^ and fo to the 
Duo "Taksy if there were not a full Jury. And Taiei 4$ Or- 
chis was the Courfe until the Statute 35 A i^^'^^^ntibm 
which gives the "Tales de CircumSlantibus at the SfLrf a? ^ 
Affizes, &f^- and by the Siatutc 5 PbiLfS Mar. ^^"^^"^ 
cap, 7. where the King, Queen or Informer, (Sc. 
arc Parties. 

A Challenge may be taken to thde of the 
Jcdes de Circumfiantibus. 

The King, or any one authorized for hitni 
may releafe his Challenge. Where the Party 
may challenge, the King may challenge. 

/Tis no Challenge to fay, the Juror is the > 

King's Tenant^ or that be is favourable to the 
King; but' it is good to fay, the Sheriff or Tu- 
ror bears Grudge or Malice to the Defendant 
Where tfie King is Party. If the Jijror hath 
any Freehold Vis fufficient, although not to 40/. 
a Year : For the Statute which injoins that, 
Ipeaks only betwixt fany and Party. 

The firft who challenges, be he Plaintiff or * 

Defendant, (hall have the Preference and Ad- 
vantage of. his Challenge. If a Juror be once 
challenged and withdrawn upon the . Principal, 
he cannot ferve upon the 7aks\ if he dbth, 'tis 
Error, and Judgment may be ftayed; and fo if 
he be challenged, and a Jury remain pra defeStt 
Juratorum^ it he be fworn upon a new Diftrin- 
gasy 'tis Error, not helped by any Statutt of 
Jeofails^ and a M if- trial, and a Fenire facias de 
novo may be awarded. Cro. Eliz. f. 429. ^PJi/- 
i/s Cafe. 

EfUfors may be fworn in fome Cafes to return 
and in[)panel all Juries, as (hould upon any Ve* 
«w faciaSy Habeas Corpora^ or Diftringas Jur. 
f^ome to their Hands, impartially, indifferently,. 

and 
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and without Favour or AflFedion, nor at the 
Denomination of any Perfon, 

In High Trcafon chc Prifoner may peremp- 
torily challenge to the Number of thirty -five, 
which is under the Number of three Juries ; but 
in Petit Treafan, Murder or Felony, the Num- 
ber is reduced to twenty. The Prifoner may 
challenge any that are Witneffes againd him. 

Where the King is Party, the Defendant muft 
flbew the Caufe of his Challenge inftandy. 

After a Challenge for Caufe, the Prifoner 

may challenge the fame Perfon peremptorily. 

Grand Jury. One of the Petty Jury was challenged, be- 

caufe he had been of the Grand Jury, and found 

the Bill. Siderfin 244. *Tis a good Challenge. 

Profccutorcn. In an Information of Forgery, the Defendant 

tenained by a challenged one of the Jury, for that the Profe- 

If'SaUcnec cutor had been lately entertained athisHoufe: 

^^ ' This was admitted to the Favour, though againft 

diallenge by the King. ' And then the Counfel for the King 

the King challenged another, and were preffed to alledge 

Sfail?"" the Caufe, for 33 Ed. i. takes away the gene- 

^ ' ral Challenge 5 but the Court {Qiveffyide, who 

feemed to be of another Opinion) ordered the 

Panel to be firft gone through, and if there were 

enough, the King is not to (hew any Caufe. i 

FenL^og. T. Raym. 473^4. ' 

Jurors found The Jurors were challenged by the Prifoners, 

ochers guilty becaufe they had already given a Vcrdifi:^ and- 

in the fiune found Others guilty, who were indided in the 

Nfc^^fcof famelnduament: But held to be no Caufe of 

.Challenge. Chellenge. Kelyngeg. 

On«chaUen- Om was arraigned of Felony, who challeng- 
gcd thirty fix, cd thirty-fix peremptorily \ and adjudged ta 

and adjudged ^e hangcd, and not preffed to Death. Kelyn^e. 
to be hanged. ^^ '^ ' * ^ ^- 

UpoO' 
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Upon a Trial arBar, Trin. 1 fF. & M, the Triors of a 
Queftion was. Whether the Fair called IViybill^^f^l^^^ 
Fair, (hould be kept at Waybill^ or at Anderry ? ^l c^^* 
And one of the Jury ^as challenged, bccaufe 
he lived at JVayhill: This being a Challenge to 
the Favour, rwo of the Jurors were fworn to 
be Triors, and rheir Oath was. Ton JhallwelL 
and truly try whether A. (the Juryman challenged) 
fiand indifferent between the Parties to this Iffue. 
^Salkeld 144. 

Cook being indifted for High Trcafon, and How a Jaiy-: 
the Jury called, he offered to ask the Jurors, in man fliall b« 
order to challenge them, if they had not faid he **^""*^^ 
was guihy, or would be hanged? Et per Cur^^ * ^^^'^^ 
this is a good Caufe of Challenge, but then the 
Prifoner muft prove it by Wirneffes, and not 
out of the Mouiji of the Juryman: A Jurynnan . 
inay be asked upon a Foir (a) dire^ (b) whc^ 
ther he hath any Intereft in the Caufe, or whe^ 
ther he hath a Freehold, £sfr. For ihefc do not 
make him criminal ; but you (hall not afka 
Wirnefs, or a Juryman, Whether he hath been 
whipped for Larceny, or convifl: of Felony ? 
Or whether he was ever committed to Bride^ ^ 
well^ &fr/ becaufe that would make a Man dif- 
cover that of himfelf which tends to make him 

(a) Voin^ a French Word fignifying truly. 

(b) Voire dire, (Fr. Veritatem dicere) is when it 18 
prayed upoD a Trial at Law, that a Witnef^ may be fwora 
upon a Voire dire \ which is^ that he (hall on his Oath fpeak 
the Truth, whether he (hall gain or loie by the Matter In 
Concroverfy ; and if it appears that he is unconcerned, his 
Teftimony is allowed, otherwife not. On a yoire dire, a 
Wicnefs may be examined by the Courts if he be not a 
Party interefted in the Caufe, as well as the Perfon for 
Whona he is Witnefs ; and this has been often done, where 
a bufy Evidence, not otherwife to be excepted againft, it 
liifpefied qf Partiality. 

infamous i 
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infunous ; and in this Cafe ihe Anfwer might 
chatige him with a Mifdemeanor. £/ per Powd 
Jttftice : In a Civil Caufe, yoa may perhaps aak 
a Man if be has oOt given his Opinion before- 
hand i^n the Right ? For he might have done 
that as Arbitrator between the Parties. Sal- 
Held 153. 

It was held, that a Challenge to the Array 
is no Pftrt of the Record, and ought to be de- 
termined whether good or bad by the Judge 
#ho (bodd have tried the CaitTc, if the Chal- 
lenge had not been taken ; and has been (b held 
in B. C. It was aifo faid. That if a Demurrer I 
be to a Challenge at the Affifes, the Judge of 
Affife may determine it there, or adjourn it to 
be heard another Time. Style 464. 



Precedents, containing the Forms of Chal- 
lenges to the Array, &c. And the 
Proceedings thereupon. Pleas Puis le 
Darrein Continuance -^ Bills of Excep- 
tion, &c. 

A Challenge to the Array ^ hecaufe the 
Sheriff is Coufin to one of the De^ 
fendants. 

AN D now here at this Day came, as well 
the fald Henry Vernon^ the now Deman- 
dant, as the faid John Manners^ t^r. by their 
Attornies aforefaid; and the Jury thereupon 
impanelled being called likewife came: And 
thereupon the (aid Henry Vernon challenge3.the 

Array 
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Array of the J^artel afercfaid ; bccaufc he &idi, 
that that Panel was arrayed by one Sir John 
Zoucb^ Knight, now, and at the Time of ma- 
king the faid Array, Sheriff of the faid County 
of D^hy% which faid Sheriff is the Coufin of the 
faid John Manners \ to wit, the Son oi George 
Sioud^ Efq; the Son of Sir John Zouchy Knighr, 
the Son of John Zoucb^ Efq; the Son of John 
ZoKchy Efq; the Son of WilKam Lord Zoucb. 
the Son of AUen Lord Zmcbj the Soil of fFil- 
Ham Lord Zoucbj the Son of EUzabetb the 
Daughter of William Lord RooSy the Father of 
Thomas Lord Rsos^ the Father of ^thomas Lord 
RooSy the Father of Eleanor the Mother of Sir 
George Manners^ Knight, the Father of ^omas 
Eatl of hitlandy' the Father of the feid Jobn 
Manners. And this the faid Henry is ready to 
verify. Wherefore he prays Judgment, and 
that the faid Panel may be qualhed. Cokf^ En- . 
tries 340. r. 



A Su^eftion onihe Roll by tbe Plaintiffs tbai tbe 
Sberiff is Tenant to tbe Plaintiff. 

And thereupon the faid Jobn Lord 5/. Jobn 
fays, Thujohn Z>)'W, Efq; is now Sheriff of 
the faid County ; and that the faid Jobn Dyve 
holds twelve Acres of Meadow, with the Ap- 
purtenances in Budenbam in the County afore- 
faid, of the faid Jobn Lord St. Jobn^ at will, 
by the Rent of forty Shillings, to be paid to 
the faid Jobn Lord St. Jobn yearly ; and for 
that Caufe, he prays a Writ of our Sovereign 
Lord the King, to caufe to come twelve, fcfr. 
to try the faid lillie above joined, to be dire^ied 
to tbe Coroners of our faid Lord the King, of 

the 



n 



3o8 Precedents containing Forms of Ch, 9. 

the faid County. Whereupon the faid Thomas 
(the Defendant) fays. That the laid John Dyvc 
doth not bold the faid twelve Acres of Meadow, 
with the Appurtenances, or any Part thereof, 
of the (aid John Lord St.Jobny at will, as the 
faid John liord St. John hath above alledged. 
Therefore, notwithftanding the aforefaid Chal- 
lenge of the faid Jobn Lord St. John to the faid 
Sheriff, it is commanded the faid Sheriff, that,, 
&r. Cok^% Entries 397. a. 



A Precedent of a Challenge for Defatdt ef Hun* 
dredors. 

And thereupon the faid J. B. by C. D. his 
Attorney, comes and challenges tl^ Array of 
the Panel aforefaid ; becaufe he faith. That the 
Vill of Dale in the County aforefaid, in which 
the faid Caufe of A£tion arifes, and is laid in 
the faid Declaration to arife, at the Time of 
making the faid Array, was, and now is within 
the Hundred of Downs^ in the County aforefaid *, 
and that the prefent Sheriff of the County afore- 
faid, hath noc returned or impanelled any Hun- 
dredors of the Hundred of Downs aforefaid, to 
try the Iffue now joined ^between the faid Par- 
ties ; neither have the Jury now impanelled and 
returned, or any of them, nor had they, or any 
of them at the Time of making the faid Array, 
or at any Time fince, any Lands or Tenements 
within the faid Hundred of Downs % neither do 
the faid Jury, or any of them now, nor did they, 
or any of them at the Time of making the faid 
Array, dwell or inhabit within the faid Hun- 
dred. And this the <aid A^ B. is ready to ve- 
rify. 



Cbt 9. Challenges to the Array ^ &c. 209 

rify. Wherefore he prays Judgment, and that 
the faid Panel may be quaflied. : 

This mufi be under Councils Handj and the 
Proceedings herein you, may read before \ if they 
Jiimr^ thus^ 

Moratur in Lege 

fv.r. 

Joinder in Demurrer 
G.D. 



A Challenge hy the 'Defendant^ hecaufe the Sheriff 
is Coufin to the Leffor of the Plaintiff. 

And thereupon the faid Defendant, by A. B. 
his Attorney, comes and challenges the Array 
of the JPancl aforefaid ; becaufe he faith. That 
chat Panel was made and arrayed by C. D. E(q; 
now, and at the Time of making the Array 
of the faid Panel, Sheriff of the County afore- 
faid; which laid Sheriff is the Coujtn of E. P. 
Gentleman, the Lcllor of the Plamlitf named in 
the faid Declaration, To wir. The Son of G. H. 
the Son of K. L. the Daughter of M K the Son 
of 0. P. the Father of ^ R. the Morher of the 
faid E. F. the Leffor of the faid Plaintiff named 
iti the faid Declaration. And this ihe faid De- 
fendant is ready to verify. Wherefore he prays 
Judgment, and that the faid {^anel may be 
qaafhcd, t?r. 

If the Plaintiff deny the Kindred and Affmty^ 
then tbus^ 

Nient CouTm par le rranner 

•. ' jv r. 

G IJ 
Vol. I. P 
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7hiH are two or more triors Jworn^ hutfebia^ 
fnore than two^ and {after tbey have beard tbe 
Proofs and Evidence given to make good the tyefen-- 
dant^s Plea) they give tbeir VerdiS accordingly. " 

Note I fbe Plaintiff m^^^ if be fkaje^ demur 
Upon the Chalkngt. 

A CbaUenge to tie Jrroj/ fy a Peer^ becaufe no 
Knigbt was returned upon tbe jury\ dnd a 
Demurrer to tbe fame, and Joinder in De^ 
purter. 

And thereupon the faid Earl cbaUenges the i 

/ Array df the Panel of the faid Afllze; becaufe ' 

fie faithj That he liow is, ahd at the Time of 
fuing out the faid Writ of Affifc, and long be- 
fore, \tras one of the Jfobles and Peers of this 
Reilmi having a Seat and a Vote in every Pir*^^ 
iidmenC of the faid Realm ; and that the Array 
of the Panel of the faid AflRfe Wds arrayed by ?*.(X 
dnd »^.//. hte Sheriff of the faid County of 
MiddUfeXy' no Knigbt being named 6t returned! 
in thcf faid Panel of that Array,* as there ought 
to have been according to the Law of this Reatok 
And this he is ready to verify. Wherefore he 
. prays Judgment, and that the Panel may be 
iquafhed. - o i . ^ 

And the faid J, N. fays, That the faid ChaU 
lenge of the faid Earl above made by the faid 
* JEarl to the Array of the Panel of the faid Aflifc, 
is not fufficient in lAw toquafh the Array of the 
faid Panel ; and that by the Law of the Lahd 
he is not bound to anfwer to the faid Challenge 
in Mariner and Form aforcfaid alledged. And 
this he is ready to verify. Wherefore he prays 
^ - ' Judgment^' 
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Judgment, and thac the Array of that Panel 
may be affirmed. 

And the faid Earl, for as much as he hath 
ftUedged a fufficicnt Challenge to qualh the Ar- 
ray of the faid f^acrel, which he is ready to ve- 
rify ; which faid Challenge the faid J. N. hath 
not denied, neither doth he any Ways anfwer 
thereto, prays Judgment, and that the Array 
of the Panel of that Aflife may be qua(hcd. 
plowd. 1 17. and Judgment was given to quafli 
t^ l^anel, / 



^ Cialiewe Hjthfi Jtra^^ hecaufe returned at the 
mmM^ation ^j the Plaintiff. 

And thereupon the faid 4- B. by CD. hi^ 
Attorney, comes and challenges the A,rray of 
the (aid Panel \ bccaufc he faith, That that Pa- 
nel was madeVid arrayed by E.p. the prefect 
Sheriff of the laid County gnd his Officers^ at 
the Denominaiion and Inftance of the faid Plains- 
tiff, in Favour of the &id Plaintiff. And this 
he is ready to verify. Wherefore he prays 
Judgment, and that that Panel may be quafh- 
ed, fcfr. 

3l? which the Plaintiff may pleads that the Ar- 
Xay of the Panel was well and equally n^ade and 
arrayed by the faid Sheriff and his Officers^ acr 
cording to the Duty of bis Office. 

Or the Plaintiffs if he will^ may confefs it ; 
iut if he pleads then the Judges immediately of 
Jign Triors to try the Array y which feldom exceed 
iwoy who being chofe and fworn^ the Affociate or 
i^letk in Court doth declare and rehear fe unto them 
P 2 ^ the 
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the Matter and Caufe of the Challenge j and afM 
be bath fo done^ concludes to tbemtbus. Andfo 
your Charge is to inquire whether it be ad even \ 
and innpartial Array, or a favourable one: And « 
if tbey affirm sty tben tbe Clerk enters ttndemeatb \ 
the Cbalknge^ ] 

Affiraiatur. 

Put if the Triors find it favourable^ then tbusi 

Calumpnia veraj I 



A Challenge hecaufe tbe Caufe of ASion arofi 
within an Hundred^ of which the Plaintiff is 
Lprdy and frayiftg a Writ to the next Hun- 
dred. 

Aiid thereupon the faid A. faith, That thefaid 
Vill of Dafe^ in which the faid Trefpafs was 
done, is within the Hundred of B. and that he 
is Lord of the faid Hundred ; and that all the 
Freeholders within the faid Hundred are within 
the Dijlrefs of the faid A. and for that Reafoii 
he prays a Writ of our faid Lord the King to 
caufe to come, ^c. to try the (aid IfTue froni 
the next Neighbourhood in the faid County, out 
of xhft Hundred next adjoining to the faid Vill 
of Dale^ to be direfted to the Sheriff of the faid 
County \ and becaufe the Defetidant doth not 
denj this, it is granted to him 5 therefore it is 
commanded, fc?f. 



4 Cbah 
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'A Challenge iemufe the Sheriff and two of the Co- 
roners are tenants of the Plaintiffs and a Ve- 
nire frayed to the other Coroners. 

. And thereupon thefaid^.JS. faith^ That as 
wcU C. Z).. Knight, Sheriff of the faid County, 
as £. F. and G. H. two of the Coroners of the 
faid County^ are Tenants of the faid Plaintiff, 
and within his £>^r^y}; and for that Reafon 
he prays a Writ of our faid Lord the King to 
caufe to come, &ir. to be direded to £. A. 
and i?i P. the reft of the Coroners of our faid 
Lord the King in the faid County ; and becaufe 
the laid Defendant doth not deny the fame^ it is 
granted to him, i£c. 



A Challenge J hecaufe after the laft Continuance the 
Couftn of the Plaintiff is made Sheriff. 

At which Day here came the faid Parties, ^c. 
ikit Sheriff did not return the Writi And there- 
upon the faid Plaintiff faith, that after the laft 
Continuance of the faid Plea, to wir,* after the 
OSaves of St. Martin laft paft, from which 
Day the faid Plaint was continued here until this 
Day, to wit, fuch a Day laft paft, the prefenc 
King by his Letters Patent did grant the Cu- 
ftody of the faid County to Sir A. B, Knight; by 
Virtue of which Letters Patent the faid A. 5. 
is now Sheriff of the faid County; which faid 
A. B. is the Coufin of the faid Plaintiff, to wir, 
the Son, (^c. And for that Reafon be prays a 
Writ, Csff. to be dircfted to the Coroners of 
our faid Lord the King, of the faid County, 

P3 AChal^ 
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A Challenge tecaufc the Sheriff is of Council 'tvUb' 
the Plaintiffs and bath a Salary. 

And thereupon the faid Plaintiff faith. That 
A'B» is DOW SheriffoFthe faid County ; which 
^id A.B. is one of the Council of thcfaid PUin^ 
ciff, and hath of him the yearly Rent or Fee of 
,2Q/. and for that Caufe he prays a Writ, C^^^ 
10 be direAed to the Coroners, 6fr. And be* 
caufe the faid Defendant denies this, th^efore, 
DQtwithftanding the faid AHegatioit of the laid 
j^intiB; the Sheriff is commanded, ^c. 



A Challenge, where the Pkiniiff is Sheriffs and 
one of the Coroners his Tenant. 

And thereupon the faid Plaintiff faith. That 
he is now Sheriff of the faid County y ^nd that 
there are in the faid County two Coroners, to 
wit, R. H. and i^. D. and that R. H. one of the 
faid Coroners, holds of him one Meffuage, &c. 
at the yearly Rent of, &c. And for thcfe Rea- 
fons he priys a Wrir^ S^c. to be direded to the 
faid R. D. the other Coroner of the iaid Coun* 
ty, (;^c. 

A Challenges hecaufe the Plaintiff is one of the Shi^ 
riffs of London, and a Vcn. fac. awarded 
to the other Sheriff alone. 

And thereupon the faid Plaintiff faith. That 
he and one Sir John iB/«»/, Knight, are Sheriffs 
oi London-, and bccaufe he is one of. the She- 
riffs of London^ he prays that a Writ, i^e. may 
be dircfted to the faid Sir John Blunt^ the othei? 

Sheriff, 
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Sherilf, dnly, fc?f. And the feid Defendant 
was asked if he could fay any Thing why the 
faid Prqcefs (hould not b^ direfted to the faid 
Sir J.B. the other Sheriff alone ; who fi»id th^t 
he could not. Thierefore it was conimandcd 
the faid!Sir J. JS. that he jhould caufe ipcofne, 
(^c. fo that the faid Plaintiflf fliould ip no wij^ 
intermccjdle therewith. 

A Challet^e bei:mfe the Panel was wade hy tb$ . 
Under-Skerifj 4t the l)emmination of thff 
Plaintii. 

And thereuboti the faid Defemi^nt challenges 
the Array of the Panel of the faid Jury, becwfe 
he faith. That that Panel was made ar^ arrayed 
by t:/^. tJnder-SherifFof'thefaid Pwwy, a? 
the Denomination of the faid Plaintiff, in Fa- 
vour of the faid Plaintiff. And this h^ ia ready 
to verify, iSc. 

Mick 23 fe? 24 Eliz. Rot. 1Q9. Therefore Entry of « 
came thereupon the Jury k?efore quv Lady the ^^^|5"S? f^" 
Queen ^t PTeJiminfter, the Day, (^c. W^o m^ '^' ^Xrc^^^^ 
ther, &c. to recognize, &?<:. becaufc as weIl,5herifFisa. 
&c. The fame Day is. given to the faid Par- moved, fifr^ 
ties there, £5?r. At which Day, before the faid 
Queen at IVefiminfter^ came the faid l^artics by 
their faid Attornies, and the Sheriff fent not the 
Writ; and upon this, the fame Plaintiff faith. Between 
Tha,t after the laJiXiontinuance of the faid Plea, J^^% »»* 
that is to 6v, afcef the Saturday next after, €5?^. /w«/<'»r^ 
now laft paft ; from which Day the faid Plain- 
tiff was continued here until this Day, that is 
to fay, the Day, iSc R. P. Efq; late Sheriff 
of the faid County of E. from the fame OBace 
P4 ^t 
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of Sheriff of that County was A\^\yimoved\ and 
the faid Queen now by her Letters Patent, hath 
committed unto one 7*. P. Knight, the Cuftody 
of the faid County of E. by Pretence of which 
faid Letters Patent the faid T. P. now remaineth 
Sheriff of that County^ which faid J*. P. oi A. 
at A. aforefiiid took his Wife Anne^ of the Blood 
of M now the Wife of him the Plaintiffs that 
is to fay, the Daughter of i?. D. the Son o{JV, 
D. Knight, Father of /^»»^, Metherof the (aid 
M. now Wife of him the Plaintiff; which faid 
JT. P. Knight, and A. had Iflbe between them 
A. P. yet alive, dnd in full Life remaining, at 
A. aforefaid •, and this he is ready to prove, ^c. 
And for that Caufe he prayerh a Writ of our 
Lady the now Queen, of Venire facias:, to try 
• the faid Ilfue in Form aforefaid joined, to be 
direfted to the Coroners of the faid County ; and 
Challenge becaufe the faid Defendant dorh gainfay, and 
gainfaid. doth not grant that to be true ; therefore, not- 
withflanding the fame Challenge, a Command 
is to the Sheriff, that he make to come twelve^ 
(^c. of the Vifne of J5. by whom, £s?r. 
Challenge to Eafier Term 38 H. 8. Rot. 558. And here- 
the Array, be- ypQj^ ^j^g Defendant dot h challenge the Array of i 

the Panel at ^^at Panel was made and arrayed by A. and C. 
the Denomi- Coroners of the faid County, at the Denomina- 
nation of the //V«, and in Favour of the faid Plaintiff; and 
PkintifF. jj^jg Yit is ready to verify, and* requcfteth that 
the fame Panel may be qualhpd. And the faid 
Plaintiff faith. That the faid Panel by the faid 
Coroners was well and equally made; and not , 
at the Denomination, or in Favour, nor in Pro- , 
motion of the faid Plaintiff; whereupon the faid 
Juftices, by the Confent of the faid Parties, did ~ 
' chufc and alfign JD. and £, two of the faid Jury 

now 
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now appearing, to try the faid Challenge ; which 
faid Triors beirig elefted and tried, fay upon 
their Oaths, that the faid Panel was well and 
faithftilly made and arrayed by the faid Core* 
ners, and not at the Denomination, neither in 
Favour, nor in Promotion of the faid Plaintiff; 
whereupon the Jurors of the faid Jury being cal- 
led, tried and fworn, fay, fcf^. 



A Precedent of a Plea after the lajl Continuance. 

And now at this, Day, t^c. comes fuch a one Of a Rdeafcu 
Defendant, by J. C. his Counfel, and faith. 
This Adtion tfxe PlaintifFagainft the Defendant 
ought not to maintain ; for that after the ^in- 
det^ of the Holy trinity laft pad, from which 
^ Day, until fuch a Day in Michaelmas Term next, 
unlefs the Juftices of Aflizes come before fuch a 
Day, fcfr. the Aftion aforefaid is continued, f^c. 
the Plaintiff by his Deed dated, £5?^. did releafe, 
fcfr. and (hew, iSc. the Matter what it is, whe- 
ther in Abatement, in Bar dilatory, or peremp- 
tory, as the Cafe is, fcfr. and this he is ready 
to aver, To this Plea muft be annexed an Af^ 
fidavit of the due Execution of the Deedj Re- 
leafe^ &c. 

Nole-^ Brook in his Abridgment^ Tit. Continu- 
ance^Si and 83, fays. That after the Inqueft is 
awarded to inquire of Damages, the Defendant 
cannot plead a Plea Puis le darrein Continuance^ 
bccaufe he hath no Day in Court to plead: 

The Day of Nifi prius and Day in Bank arc 
all one ; fo that a Releafe made betwixt thefc 
Days cannot be pleaded in Bank ; but it feems 
that a Releafe made between the Day of the Ve- 
nire facias returned, and the Writ of Niftfrius 

awarded. 



1 
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awarded, and the Day of the Nifi prius^ m«y t 
be pleaded ac the Day of the fiifiprius^ but not ^ 
after the Vcrdift. zi H. 6. f. 10. Bro. Tin 
Jurcr^ &c. 3 1 . Tit. Continuance^ 76, 42, 17, r 3* 

A Man (hall have but one Plea after the laift 
Continuance I for the PlaintiflF (hall notbede* 
layod ad infinitum. 16 H. 7.11. Bro. Tit. Cm-^ 
tinuancej 59, 4^1 45> ^^t 5t ^ '• 

After the Inqueft taken by Default, and be- 
fore Judgment, the Defendant came and plead- 
ed an Arbitrament made after thjB laft Coorinq- 
ance ; and by the Opinion of the Court, he had 
no Day in Court to plead this Plea; and it was 
iaid, that he could plead no Plea in fuch Caie^ 
but 2iBjimicus Curi^t and of Matter apparent^ 1 
he ihall be received ; othcrwife he muft refort 
to hi9 ^M^iVa Sgerela. 21 H. 7. 33. Brook^ 
ihid. 38. 

But if the Jury renciain for Default of Jurors^ 
the Defendant may plead a Releafe, &c. at the 
Pay in Bank Puis le darrein Continuance^ although 
he did not offer it ac the liifipius\ otherwife 
if the Jury had been uken ac the IJifi prius. 22 
H. 6, I. Mrook^ iHd, 30. 

If it be (beaded at the Wfipius^ the Court 
may record the Plea, and difchargc the Inqueft^ 
and give Day to the Parties in Bank. Ibid. 

' 34- 8. 

In Debt after KTuc joined, the Defendant at 
the Wfi prius pleaded Payment of Part after 
the latter Continuance in Abatement. And the 
Jury being difcbargcd, and the Pica adjourned 
in Bank, for that no Place ot Paymt^nc was 
pleaded, the Plaintiff had Judgment to recover 
his Debt, becaufe after Iflfue joined, HQRe/pon- 
deas oujier can be awarded. L. 5 £. 4. 139, 
Meyffs Rtp, 69, in the Cafe of Beaton and Forefi, 

If 
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If aftar a Plea in Bar the Defendant pleads a 
Plea Puis darrein Continuance^ that is a Waver 
of his Bar; and no Advantage (hall be taken of 
any Thing in the Sar. i ^alk, 178. 

One n)ay plead Puis darrein Continuance^ that 
the Plaintiff brought a fecond Adion for the 
fameCauie, and recovered^ though he mighc 
have pleaded the former in Abatement of the 
fecond Action. Per H^lt C. J. Cornier^. 357- 

To an Action brought by an Adminiftrator 
de ^onis non cum tefiamento tf»»^;^2^, during the 
Minority ot iR. W. it is a good Plea for the Dc- 
fcndaftt, Puis darrein Continuance^ that R. W, 
pii$ darrein Continuances had attained the Age 
of twenty-one Years \ for by that the Admini- 
ftrator's Power ia determined, and of Confe* 
quence the Action alfa i Lutw. 342, 

A {Releafe. pleaded puis darrein ContinuMci 
muft be pleaded in Bar, and pray Judgment if 
the PlaimJfF ought further to have or maintaift 
his faid Adion *, being this is a Collateral Mat* 
ter that happened fmce the Aflion was brought 
arid thereby the Defendant admits that the Ac- 
tion was well brought at firft ; but that by rea- 
ion of this new Matter the Plaintiff ought not 
to proceed any further. 2 Lut%\ 1143. 

Now, although, when Difikulcyariles in th^ 
Evidence, the Matter is moft commonly (of late) 
found fpecially, and Demurrers on the Evidence 
are feldom ufed ; yet inafmuch as it is fomenmes 
done, and that our Praftifer may be prepared 
with an Authencick Precedent for thar Porpofe, 
I (hall tran-icf ibe one out of Cokeys Entries^ f. 
J34.v/>;. 

Afterwards, at the Day and Place within Demurrer oa 
Aamed, before Sir James Dyer^ Knight, Chief the Evidence. 

Jullice, 
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|uftice, iSc. and N. B. Juftices of our faid Lady 
the Queen, aflfigned according (o the Form di 
the Scacuce, &r. to hold the Afiizes in the 
County of Northamptony l^c. came» as wdl the 
Mrithin named J. A. as the within written H. C. 
by their faid Attornies. And the Jurors of the 
Jury within mentioned being called likewile 
came; who were eleded, tried and fworn to 
fpeak the Truth concerning the Premifles. 
Whereupon the faid H. by J. B. his Council, 
in order to maintain the Iflfue within joined, gave 
in Evidence to the faid Jury b^re the &id 
Juftices^ That {here infers the Evidence verba- 
tim.)And fo the faid H. faith that, &fr. as he 
hath within in his Plea alledged t Wherefore he 
prays Judgment; and that the faid Jurors may 
give their Verdift of and concerning the Mat- 
ters within contained for the faid H: 

And the faid J. A. by C. 71 his Council faith, 
Tiiat the Matter aforefaid by the faid H. above 
given in Evidence to the faid Jury, is not fuf- 
ficient to prove the Ifiue above joined on the 
Fart of the faid H. And that he to the (aid 
Matter fo given in Evidence in the Form afore- 
iaid, is not bound by the Law of the Land to 
anfwcr : And this he is ready to verify. Where- 
fore for want of fufficient Matter (hewn to the 
faid Jury in that Behalf, the faid J. A. prays 
Judgment, and that the Jurors aforefaid may be 
difcharged from giving their Verdict on the faid 
UTue, and that his Debt within mentioned, to- 
gether with his Damages by reafon of the de- 
taining that Debt, may be adjudged to him. 

And the faid H. fmce he hach above given in 
Evidence to the faid Jury, fufficient Matter in 
Law to maintain the KTue within mentioned on 

the 
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the Part of the faid H. which he is ready to ve- 
rify, which faid Matter the faid J. hath not dc- ' 
nijBd^ npr any wife anfwered thereto, prays Judg* 
inent \ and that the faid J. A. may be birred 
frqm having his faid A£tion againfl: him^ and 
that the laid Jurors may be difcharged from gi- 
ving their Verdift upon the faid Iffue: Ana at 
the Bay in Bank Judgment was given for the 
Plaintiff J that the Evidence was f^ient. 



A Precedent of a Demurrer npn the Evidence. 

And now at this Day the faid Plaintiff* and 
pcfendant by their Attornics did appear, and 
the Jury like wife did appear and were fworn, 
fc?r. upon which Sir T. W'. Serjeant at Law, of 
Cbuncil with the Plaintiff, gave in Evidence fo 
and fo, [here repeat it truly'] and did require the 
Jurors to find for the Plaintiff; upon which J. 
C. of Counfel with the Defendant faith. That 
the Evidence and Allegations aforefaid alledged, 
were not fufEcient in Law to maintain the Iffue 
joined for the Plaintiff, to which the Defendant 
need not, nor by the Laws of the Land is not 
holden to give any Anfwer ; wherefore, for De- 
fault of fufficient Evidence in this Behalf, the 
Defendant demands Judgment, that the Jurors 
aforefaid of giving their Verdift be difcharged, 
6ff. and that the Plaintiff be barred from ha- 
ving a Verdift, (^c. Then the Plaintiff joins 
and fays. That he had given fufEcient Matter 
in Evidence, to which the Defendant hath given 
no Anfwer, (^c. and demands Judgment, and 
that the Jury Be difcharged, and that the De- 
fendant be convifted •, then the Jury may give 
Damages, if Judgment (hall happen to be for Clayton^ 
fhc Plaintiff, (^c. Rep. 154. 

ABill 
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J BiO of Exception. 

*— To wit. Be it remembered^ That the 
Day of in the Year of our Lord 

before ^. B. and ^. Jufticcs of our fak) 
]Lord the King^ for taking AlGzes in ;he faid 
County aQjgned, in a Plea of Trelf>a& and Ejec<- 
meat, which J. S. in the Court of our faid Ijcxd 
the King before himfelf, by Bill, doth profecute 
agaififl: E. B. fuppofing by the faid Bill, that the 
aforefaid ST. B. (^c. lAnd tHite ibt Sukftame of 
ibe Declaration^ of what it is^ he. and the Ijfue^ 
0nd then what the Evidence to prove ibe Drfen- 
dant guilty was, wbicb bere was a Surrender of 
Copybold out of Courts &c.] and that he defired 
the Jury aforefaid to give their Verdift for the 
faid T. B. of and upon the Premifles, and tha| 
he likewife defired the Judges aforefaid, that 
they would inform the Jury aforefaid, that the 
Surrender aforefaid out of Court made, was good 
and effectual in Law ; and the aforefaid Juftices 
the aforefaid Surrender of the Land aforefaid, 
with the Appurtenances, made out of Court of 
the Manor aforefaid, in Form aforefaid, did af- 
firna to the faid Jurors was not good in Law^ 
by which the faid Thomas, for that the afore- 
faid Matters ro the faid Jurors in Evidence fhew- 
cd, do not appear, ^c. did requcft of the faid 
Juftices, according to the Form of the Statute 
in fuch Cafe provided, this prefent Bill, which 
doth contain in it the Matter aforefaid, above 
by him to the Jurors aforefaid (hewed ; by which 
the faid Juftices, at the Requeft of hitn the faid 
ThomaSy this Bill have fealed at D. aforefaid- 

Vide a Bill of Exceptions in the King^s Bencb^ 
upon a Trial at the Allizes in Sam. Vernonh Cafe, 
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^n Bro'smiovifs Entries Latine Rediviv. f. 129, 
vihtTt the DetkrAtioD, Plea, and Continuances 
$re fee forth, and then the Exception. A very 
iifcful Precedent. ' 



Hillary term in the 33d and 34/* Tear of sbt 

' Reign of cur L»rd Chstk^ the SecPnd^ tbepre-^ \ 

fent King of England^ &<. \ 

Kmt^ to wit, BmuA Vermn^ 8ccv {here re^pe 
M the Pleadings and Continumc^s 9f the jRicori:] 
Which faid feveral \fkt& in Manner aforeikid 
rerpeaivdy joihed between the fakl Parties, aR. 
cerwardd, to wit, at the Alliz^ hdd at tbeOi^ 
ftle of Canterbury in the County afore&id, befbrt 
illK MoHidgue^ Chief Baron of the Exebequer of 
bur faid Ix)rd the King, and Sir H. H^indbams 
Knight, one of the Jufticts of our faid Lord the 
king, of the C4)uf t of Common Pbasy the Ju* 
^jces of our faid Lord the King alTigned to hold 
the Afllzes for the faid County, according to the 
Form of the Statute* ^e. on f'uefdi^ che 14th 
pay of March in the 34th Year of the Reign of 
bur faid Lord the prefent King, came to be tried* 
At whidh Day before the faid Jufticei, corneal^ 
Well the faid S. V. in his proper Perfon, as the 
faid J. f. by his fkid Attorney 5 and the Jurors 
bf the Jury impanelled being called likewife 
came, and were fworn to try the faid feveral 
Iflues in Manner aforefaid refpeftivcly joined. 
And upon chat Trial in Manner aforefaid had, 
to n^^intain the faid Iflues, the (aid S. U. gave in 
Evidence to the Jury fo impanelled and fworn^ 
Thar, &?f . [here r'eciie the Evidence], And there- 
upon the Counfdl on the Part of the faid J. F. 
idterpofcd and infifted. That the faid Matter, 
'"■■■' . • '. - ' 15 
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fo as aforefaid given in Evidence to the Jurors 
aforefaid, was not fufficient in Law to maintain 
the (aid Iflues on the Part of the faid S. U. and 
thereupon prayed of the faid Judges, That the 
faid Matter might be found fpecially. Not- 
withftanding which the faid Judges declared 
their Opinion, That the faid Matter, fo as afore- 
faid given in Evidence to the Jurors aforelaid, 
was ftifficient in Law to maintain the faid IQiies 
on the Part of the faid S. U. if the Jurors fliould 
•believe it; and find that, &r. And thereopon 
the faid Juftices, by their Diredion to the Jury, 
according to their Opinion aforefaid, left the 
Confideration thereof to the (aid Jurors : Where- 
upon the Counfel of the faid J. F. conceived, , 
tha;: by the Law of the Land the Matters afore* 
faid, fo as aforefaid, on the Part of the &id & 
U. given in Evidence to the faid Jurors, (although 
the Jurors (hould believe and find. That, iSc.) 
were not fufficient in Law to maintain thofe If- 
fues on the Part of the faid S. U. Therefore 
they made their Exception to the faid .Opinion 
of the faid Juftices, and prayed that the faid Ju- 
ilices would fet their Hands and Seals to this Bill, * 
according to the Form of the Statute in the like 
Cafe lately made and provided: And thereupon 
the faid H. fVindbam fet his Hand and Seal 
thereto, according to the Form of the faid Sta- 
tute: At the Caftle of Canterbury ^ 14th March 
in the 35th Year of the faid King. 



I. Weft, 2. 31. or 13 E, i. 31. When the Ju- 
ftices will not allow a Bill of Exception upon 
Prayer, if the Party impleaded tender the Tame 
unto them in Writing, and requires there Scafai 
thereunto, they or one of ihcm fl\all dp it. 



a. 



If 
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2. If the Exception fealed be not put into 
the Roll, upon Q>mplaint thereof to the King, 
the Juftice (hall be fent for, and if. he cannot 
deny the Seal, the Court (hall proceed to Judg- 
ment according to the Exception. 

This Bill bf Exception is given by the Stature 2 Inft. 426. 
oi Weftm. 2. cap. ^i. before which Statute a 
Man might have had a Writ of Error.; for Er- 
ror in Law, either in redditione Judicii^ in red- , 
ditione^ ExecutioniSj or in Proceffu^ (sfh which 
Error in Law muft be apparent in the Record; 
or for Error in Fait^ by. alledging Matter out of 
the Record, as the Death of ciibcr Party, i^c. 
before JudgtBenc;, But tbeMifchief was, if ei- 
ther Party did offer any Ei?cception, praying the 
Juftices to allow it, ^ndthe Jufticcs over-ruled 
iti foasit was i»Bver entred of Record, this the 
Party coiild not a(r]ga;for Error, becaufe it nei- 
' thcr appeared within the Record, nor was any 
• Error in Fait^ but in Law; and fo the Party 
grieved was without Remedy until. this Statute 
was made. " 

This Aft extendeth to all Courrs, to all Ac- 
tions, and to both Partics,and to thofe who come 
in their Places, as to the Vouchee, t?^. who 
comes in loco tenentis. 

It extendeth not only to all Pleas dilatory 
and peremptory, fdc. to Prayers to.be received, 
O)?^ of any Record or Deed, and the like; but 
alfo to all Challenges of Jurors, and any Mate- 
> rial Evidence given to any Jury, which by tlje 
Court is over-ruled, 2 Irfi.f. 427. 

All the Jufticcs ought to feal the Bill of Ex- 
ceptions, yec if otie doth ir, it is fqfficient; if 
all refufe, it is a Contempt in them all. And 
the Party grieved may have a Writ grounded 
upon this Statute, conlmanding them to put 

Vol. I. Q^ tW^v 
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their SczMJu^ia formam Statuti^ ^ hoc fubpe- 
riculo quod incumbit nullatenus omittatis. Ibid. 

The Party muft pray the Juftices to pot 
their Seals before Judgment; but if they deny 
it they may be commanded, and tnay do it af* 
ter Judgment. Ibid. 

If the Party be dead, his Heirs or Executors, 

. 6?r. according to the Cafe, may have a Writ 

of Error upon this Bill of Exceptions. And no 

Diminution can be alledged, for the Parties 

^re confined to the Matter in the BHI. . Ibid. 

If the Juftice die before he acknOwledgech the 
Seal according to the A£b, a Scire facias Ihsdl 
go to his Executor or Adminiftmtor, for the 
Death of the Jadge is the Aft of God, which 
(ball not prejudice the Party : As in the Cafe of 
ii Certificate of the Marlhal bf the Kingfs fibft, 
that the Perfon outlawed was in the King's Ser* 
vice beyond Sea, in a Writ of Error a Scire fa^ 
etas (hall go to the Marfhal's Executor or Ad- 
miniftrator upon (hewing the CertificaCe/ % 

inft, 428. 

If the Judge denieth his Seal, the Party may 
prove it by Witnefles. Ibid. 

Error of a Judgment at the Grand Seflions in 

the County of Pembroke^ in an Afllxe o^ darrein 

Prefentment^ by Henry Cort, againft the Bifiiop 

of St. David^Sy Dorothy Owen and others, for 

/ the Church of Stackpool, 

The fourth Error afligned was, becaufe the 
Iflue being, whether //. Cort did laft prcfent one 
R. D. the laft Incumbent, who was rnftituted 
and induced upon this Prefenration-: The Plain- 
lifF offered in Evidence Letters of Inftitutiqn, 
which appeared to be, and fo mentions that they 
were fcaled with the Seal of the Bifhop of London^ 
becagfe the Bifhop of St. David*$ had not his 

Seal 
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Seal of Office there, and tfaofe Letters were 
made out of the Diocefe ; and the Defendant , 

had demorred thereupon, that thole Letters were 
inCufficient, and the Den^tirrer was denied ; which 
J^nts iaid was an Error, becaufe they ought to 
have permitted, the Demurrer^ and fliould have 
.adjsKlgjsd upQp it. But it was held. That the 
.^01 adpiittii^ of the Dtftiurrer ought not to be 
> afllgfied for Error \ for when upon the Evidence^ 
-theMi^tter wfisover-ruljed by the Juftices of Af* 
^ze, tbyit wfs n p;^^ Aufe of a Sill of Excep- 
.iiPQ$» VfA i^e :Re^nf)edy which the Statute ap- 
.pomts in th^t Ca&^\ Aqd for the Matter of the 
XjKii^rs of iQ^itmion, fealed with another Seal^ 
)aQd/Xiw)e <Kit of the Diocefe, it was held they 
were good enough ; for |the Seal is not materia!, 
it being an A& made of the Infticutton, and the 
Writing ixA Sealing is but a Teftimonial there- 
of, which n¥^y be ync^er any SeaU or in any 
PJ^ce. .Out ^ thlit ,^o^9t they wo^ld advi^. 
.Qrm. % Part 340. 

^Tfee Par?y grieved m^y have a >Writ of Er- 
.ror, and may i9(%n Error upon that Bill fealed, 
.and alfo in the Kecprd, pr in one of them at his 
Plcafure, F. JNT. 5. f. 21. N. jEv rigqre juris ^ it 
need not be allowed in Arrcft of Judgment. 27 
:H. 8. in 7i/«wV A^ion upon the Cafe. 

Sir Henry Vant being indi<3:cd of High Trea- 

.fon tendered a Bill of Exceptions, which the 

-Court refufed to acceph-^nd held that a Bill 06 

Exceptions did not lie in Criminal Cafes, but 

only in Anions between Parry and Party, i 

Lev, 68, Keeling 15. i Sid. 84. 

The Bifhop of Coventry and Litchfield ftzs in- 
dided for a Trefpafs, and the Court allowed him 
. a Bill of Exceptions, i Leon, s* 

' ' Q 2 Error 
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Error of Judgment in C. B. in Ireland^ in 
Ejeftmcnt. The Qucftion was upon the Bill 
of Exceptions, for that the Juftices there would 
not'direA the Jury, that a Pfdbateof a Will 
before the Archbifhop of Canterbury^ and aUb 
before the Bifhop of Femes^ were fiifficient coth- 
finding Evidence, but only affirmed that they 
were good Evidence, leaving it to the Jury, to 
which the other Party Ihewcld in Evidence Let- 
ters of Adminiftration under the Seal of the Pri- 
0iate of Ireland \ whereupoi^ the Jury found no 
&ch Will, and Judgment there gvcn for the 
Plaintiff, and Error brought here by Defendidr; 
and Judgment affirmed. T. Rtym. 404, 405. 

A Bill of Exceptions does not extend wliene 
Prifoners are indidted at the Suit of the King. 
T.Raym. 486. 

The Juftices of the Peace having removed a 
Pauper and his Family from the Parilh of if one f- 
hrough to the Parlfh oiPrefion on the Hill in Cbe^ 
fifirey Preffon appeals to the Seffions, who con- 
firmed the Orders; but the Counfcl for the Ap- 
pellants, at the hearing of the Appeal, tendred 
a Bill of Exceptions, ftating a fpecial Fa£t ^ which 
was returned up under the Seals of two of the 
Juftices, together with the Order into B. R. by 
V irtiie of a Certiorari. And the Court of King*s 
Benchy upon great Debate, held, that a Bill of 
Exccprions did not lie in this Cafe, by reafon no 
Writ of Error lay ; and for that Reafon con- 
firmed the Order of Seffions. The King verfus 
Inhabitants of Prefton on the Hill in Cbejbirej M. 
9 G. 2. and P. 9(7. 2. in 5. iS. 

In an Information in the NaturiB of a ^0 

Warranto, againft Higgins and Oihers, Citizens 

pf the City of Worcefiery for ufing fcveral Liber- 

tie; and Franchifes within the faidCityi the 

■ ''' . Court 
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Court of King^s Bench upon a Trial at Bar al- 
lowed a Bill of Exceptions. 7*. Raym.j{.S4y 4S6. 
i Vent. 366. 

Note\ This Bill is to prevent the Precipitancy 
of the Judges, and ou^t to be allowed in alt , 

Courts, and in all Places of Pleadings, and may 
be put in at any Time before the Jury have givea 
their Verdid. 

But this Bill is rarely ufed, there being ini'* 
fwr congr^us bet^rixt the Judge and the Coun^^ 
dl ; aiKl (he Prudence, of the Judges induces 
them to find fpecial Verdidb in Cafes of Douly 
and Difficulty. 

After a Bill of Exceptions is %ocd, the Party 
who preferred the Bill m^y bring Error in Par# » 
liamem« 



CHAP. X. 

Of 'what Things a Jury may inquire $ 
ii)hen of Spiritual, when of Things dom 
in another County ^ or in another King-* 
dom; when of Eftoppelsy and when not-} 
n&ben of a Man's Intent^ &c. 

TH E next Words in the Writ, which have g^^ i^oreof 
not yet been taken Notice of, are thcfe^ this Matter, 
per qtios rei Veritas ntelius feiri poterit\ and this ^^« i3» 
is the chief End of their meeting together: No Ex faS^ Jm 
Court can give a Right Judgnicnc, unlefs the oHtnt. 
Truth of the Favft be certainly known; and to 
find out this Truth, no Way is like to this of 
Juries; for they do not only go upon their own 
0^3 ' Know- 
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Knowledge, though they are Neighboun to the 
, Place where the Queftion is moved, and fo are 
prefunoed to have a better Knowledge of the 
Fad, than any others; for vicinusyfatta vicini^ 
prafumitur fcire. But left this Prefunnption fliould 
fail, the Law allows other Evidence to be given 
to them, by which they may more certainly and 
confidently give their Verdi(^ of the Iflue, which 
is meant by this Word Res. • 

And here it will not be amifs to give you a 
brief Defcription, de quibus rebus^ what the In^ 
queft may inquire of and find. 

Of the Law. Wherefore, though it be true, that a Jury 
(hall not be charged, or meddle with a Matter 
of Law i and if they do, and find it, their Yer- 
di(5k as to this (hall be void ; yet daily Experi* 

1 Inil. xa8. ence (as well as Uttktcn^ Se3. 368.) tells us, 
that they may take upon them the Knowledge 
of the Law, and give a general VerdiA ; though 
to find the fpedal Matter is the (afeft Way for 
them ; becaufe, if they miftake the Law, they 
run into the Danger of an Attaint. 

In the Cafe of Manby and Scot^ adjudged Itrtii. 
13 Car. 2.B. R. one Qwition was, If thcVcr- 
did: was well found, in an Action of the Ca(e 
againft the Hu(band for Wares bought by the 
Wife; the Vcrdidt finding, that the Wares were 
Nece(raries,and according to her Degree, whereas 
(as was objedled) they ought to have found the 
Degree of the Party, and the Value of the Wares, 
and left it to the Court to judge. 

But it was anfwered and rcfolved, that the 
Court, I. e. the Judge before whom it is tried, 
informs the jury of ^he Matter of l^w, and 
accordingly they find, and fo it belongs not to 
this Court. 

Briiightm 
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Brougbtofiy a Reader of the Tempkj brought 
a Bill by ^uo minus in the Exchequer^ againft 
Prince^ iov maintaining a Suit againft the Sca« 
luce, iSc. Prince pleads, that he was admitted 
in the Inner Temple^ and Student for many 
Years there, that he veas Conjiliarius in lege 
truditusj and took his Fee in that Caufe. M. 
replied, de injuria fua propria^ abfque hoc quod 
in lege eruditus^ iSc. & hoc petit^ 6fr. £s? de^ 
fendens Jimiliter. 

It was moved, that the Defendant (hould 
demur to the Replication. Atkinfon excepted 
to the Traverfe and conclufion \ for it can- 
not be tried by a Jury \ for (fays he) if Mat- 
ters in law be to be tried by the Judges^ a 
fortiori the Learning of the Law ought to be 
tried by them. 

Per Manwood Chief Baron, it (hall be tried 
by the Country, 3 Leo. 237. Broughton vcrfus 
Prince ; which Cafe is cited, 3 Cro. 7^8. to be 
otherwife ruled ; yet it was allowed there a 
good Ifiue, whether a Parfon of a Ririlh could 
fpeak myh. 

Hut. 20, 21. Whether a Plaint was levied 
according to the Cuftom, was tried by a Jury 
who are diredtcd by the Court, as to the 
Plaint, and whether it were purfuant to the 
Cuftom, and are to find according to fuch Di- 
regions. 

In many Cafes the Jury are to inquire ofofaMah^i 
the Knowledge and Intent of a Man, as where lotenc. 
the Nar. is that the Defendant kept a Dbg 
which killed the Plaintiff^s Sheep, fciens canem 
fuum ad wordendos oves tonfuetum ; though 
fciens be not traverfable, yet the Jury upon 
Evidence muft inquire of it. Lib. 4. i8. 

0.4 ^ 1^' 
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Of fpiritual 
Things. 



Ballard. 



Divorce. 



In Trefpafs 



Of what things a "Jury may inquire. Cb.io. 

In fome Cafes a Jury may try and find a 
fpiritual Thing, as a Divorce, Matrinoony, 
(^c. and mud take Notice thereof, upon Pain 
of Attaint. JJb. 4. 29. Lib. 7. 43. Lib. 9. Vide 
hic^ cap. 2. 

The Jury may find Baftardy, but it was 
pleaded it muft be tried by Certificate. 

Sa they may find a Divorce, for it is not 
Matter of Record, but a Matter in Fait. 

The Jurors of one County may find any 



! 



^arechatfum tranfitory Thing done in another County : Nay 
■Coint"^of 2> '"o^^^'^^s ^hey mujl find local Things in an- 
where^he ^^^^^ County ; as if the Heir pleads riens per 
Trefpafs was defcent^ and the Plaintiff replies, Aflfets in a 
committed ifl Parifh and Ward within London^ the Jury may 
thcCouDorcffind Affcts in any County; the fame Cafe 
^ui1iy°"if the ^S^^"^ ^^ Executor, who pleads Plene Adm- 
fury find the '^i^'*^*^^'^ J the Jury may likewife find Aflecs 
Defendant in any Part of the World And the Reafon 
guilty in the js, becauic the Place is only named for neceC- 

Sve^dia ''^^y °f '^"^'- ^"^ ^*^^'^ ^'^^ ^^^^^ ^^ ^^^! ^f 
is void. But ^he Iffuiy it is otherwifc. And therefore, if I 

if they find promife in one Place to do a Thing in another, 

him guilty and Iflbe is upon the Breach, the Jury ought 

Eut^ Hcth" ^° ^^^^ ^"^^^ ^^^ ^'^^^ ^^ ^^^ Breach. But 
Fhuh±oQ. ' ^^ ^ promife in London to do a Thing at Bour^ 
becaife th» deaux in France^ and ilTue upon the Breach^ 
Trefpafs is yet this (hall be tried in London for neceffity i 
/pffl/; and becaufe otherwife it would want Trial; the 
SSmx bri J^^^y ^^^ inquire of the Breach at Bourdeaux. 
quired of by ^^^ i^ I promife in France to do a Thing in 
Men of ano France^ fo that bo:h Contraft and Performance 
ihcr County, js beyond Sea, this wants Trial in our Law. 

i)til»n<e of it.. Of Things done in another County or Country^ <sy^ 
<Af. 8. Roll. 7//. Trial,/. 571, 624. 



If 
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If an Aft be to be done all beyond Sea, it When Part 
cannot be tried in England ; but where Parr is ®^ ^^? ^ 
to be done in England, and Part beyond Sea, o^^aH'^l^ 
the whole (hall be tried in England. Fin. Abr. be done in 
Tit. Trw/, 3. fL 4. England, aad 

Part pat of 
it, that Part that is to be performed oat of it (hall be tHed here b/ 
twelve Men, if ifiae be taken thereupon ; aad thofe twelve Men fluB 
come out of the Place where the Writ is brought. As where it was 06- 
venanted by Indenture by Charter-party^ that a Ship fh6\M fail frooi 
Biacknej Haven in Norfolk to Muttrel in Sfain^ and there remain by cer- 
tain Days ; in an Adion of Covenant brought upon this Cbarter-fariy^ 
the Indenture was alledged to be made at Tbetfird in the County of Nor^ 
folky and upon pleading the liTue was joined ; whether the Ship remain.. 
c4 ftt Muttrel in Bpain by the faid certain Days. And it was adjudge! 
that the IfTue (hould be tried at Thetford where the Adlion was brought^ 
becaufe there the Contradt took its original by malting of the Charter^ 
pArty^ and fo it has been often adjudged in the like Cafe. Co, Lit, 261. i* 
4 Infi. 141, 142. Pafch, 28 EHt:. S. C. by the Nattieof G;*^ ▼• Cw- 
Jfantine. 6 Rep, 48. iz. S. C. cited as adjudged. S. C. cited Godi, 204* 
pi. 292. per Coke, Ch. J, asadjudged, that where the original A3 Was 
in. England, and the fubfequent Matter upon the Sea^ the Trial (hall be 
where the original Adl is done. And fo it was agreed that the Trial 
ihould be in the principal Cafe there. Mich. 1 1 Jac. C. B. Leigbton v* 
Green and Garret. Vln, Mr. Tit. ^/W, 3. 

If a Man in Confideration of 100/. pro-^'/'-A*^ . 
mifes in London to tranfport certain Commodi- ^'***^*?* • 
i\t%xoJurkey, in an Action for not tranfporcing, ^^^*xriA 
this may be tried in London. Per Curiam, pi. i^j^,dtia 
Fin. Abr. Tit, ^rial, 3. fl. i. * u H. 7. i6, 

but BriuH 

If a Man be bound to do a Thing beyond T^^^\ . 
Sca» the Bond is good, and the Condition void ; if"j[^n be*' 
for it is not triable in England^ and fo in efFeft bound in aol. 
imponible. Fin. Ahr.Tn. Trial, 3. />/. 2. cites to pay 10 1. 
Br. Obligation pi. 70. cites 2 1. E, 4. *^ Bonrdeaux. 

. "" '^ ' ^ the Plaintiff 

may declare upon all the Deed. But if Defendant pleads Payment a( 
Bourdioux, extra Regnum^ the Plaintiff (hall be barred, becaufe it is Par- 
cel of the Count of the ilainciiF. Ibid. 

• \' 
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A Contraft, mad« Part beyond Sea and Part 
here, fhall be cried here in mo. Fin. Ahr. Tit. 
5rw/, 4» pi 6. 

Where an Agreement is at Land, and a 
Perfornoance is at Sea, it fhall be tried where 
the Agreement is made ; and faying in Partibus , 
tranfmarinis infra ParocV is idle. t2 Mod. 34. 
Hill. ^IVM M. 1692, Can. v. Cory. 

In Debt upon Bond, G>Ddition to pay 20]. 
within 40 Days next after his perfonal Being at 
i2M»^, and his Return into £;i|^&iW, theDefendant 
pleaded that the Plaintiff never was at Rome. 
It was ol^e£ted that the Iflue Ibould be upon 
his Return into England^ for the other was not 
triable: But to this it was replied, that if ope 
was not triable^ the other could not, becaufe the 
. Condition was in the Copulative y\»M that had 
it been in the DisJunSive it had been otberwife i 
and thereupon the Juftices doubted how the 
Law Ihould be in this Cafe. Mich. 24 Eliz. 
MuUineauifs Cafe, Vtn. Ahr. Trials 4. pi. 6. 
4lnft. 142. Cafe upon an AlTumpfit grounded upon a 
aLf.2t.S.C. Policy made between Merchants for aflfurance 
inB^R.' of their Goods, whereby the Undcnaker did 
aflume, that fuch a Ship (hould lail (rom Mel* 
come ^.tgis in the County oiVorfet unto Abvile 
in France fafely without violence, &r. and de- 
clared that the faid Ship in failing towards Ah- 
vik^ viz. towards the River of Some^ in the 
Realm of France^ was arreftcd by the Frmcb 
King, (^c. whereupon iflue was taken, and 
tried where the Action upon the Aflumpfit was 
brought. It was infilled that this Iffue arifing 
merely from a Place out of the Realm, cannot 
be tried : But it was refolved that this Iflue (hall 
be tried where the Aflion was brought. And 
it was well agreed^ that ^her? the contract, 

and 
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and affo the Perfbrmafice thereof, is wholly 
done or to be done beyond Sea, and it fo ap- 
pears to be, there wants Trial in our Law. But 
here the Aflbnipfit, which is the Ground of the 
AAion, was at London^ and therefore muft ne« 
ceflarily be tried (where the AAion is brought) 
or (hall not be tried at aH. And the Arreft 
which is in Iffue is not the Ground of the Ac* 
tion but the Affumpfit, and the Arreft is the 
Breach of the AflUmpfit, and fo muft necefla- 
rily be tried where the Aflunipfic, Which is the 
Ground of the Aftion, was made, Vin: Ahr^ 
Tit. "trials 4. fl 8. cites 6 Rep. 47. ^. in 
Dowdale^ Cafe cites JMSch. 30 C^ 31 EHz. 

An Obligation with Condition jthat if the 
Obligor brings the Merchandizes of the Ot^igee 
from Norway beyond Sea to Lynn in Englan^^ 
that then, (Sc. this nnay be tried in England \ 
per Vavifor and Fintaux accordingly. Br. Trials^ 
pL 154. cites II H 7. 16. 

Retainer in England to ferve bcydnd Sea 
ftall be tried in England. Br. Trials^ pi. 93, 
cites 7 H. J. 8. per Huffey Ch- J. 

In the Cafe of Drake and Beere^ frht. 15 
Qdr* 2. A R. I Siderf. 151. 1 Kek 528. this 
Difference was agreed by the Court, viz. That 
a Jury in an inferior Court may inquire of 
Things out of the Jurifdidkion, 1f they be iut 
for Incrdafe of Damages, as is i Crs. 571. In^ 
land verfus Blaekwell \ but if they inquire of 
any Thing ilfuable out of that Jurifdiccion, ic 
is naught, z Cro. loi. 2 Cftf.503. 

Error was brought to reverfe a Judgment jari|(iiAi(Mi , 
given in the Palace-Court, in IndetUal. for that of Cooiti* 
the Defendant was indebted to the Plaintiff 
infra JuriJdiEtiQnem^ for nurling of a Child, 

not 
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not (ayingt the Nurfiqg was infru Jmrijdiaim 
Cti€ffi> 

rt^adb. H^indham^. Juftice, held it good, fot 
that it is a Debt ever/ wbere« and oot like a 
Debt chat arifeth by Matter cx>llateral: But 
^wifden Juftice doubted. Whitehead verfiis 
Brawn^ Pa/eh. 15 Car. 2. 6. R. i Keh. 512. 

Fide Saunders^s Reports, i Pafp^ 73. Pea^ 
cock againft Bell and Kendall The Piaintiff 
declared the Defendant infra JurifdiSHomm iw- 
debitatus fuijfet to the PlaiotifF in 39/. ^ dSf- 
v^j Merchandizis per quer. eidem Defendenti 
ante tetnpus illud vendit. 6f deliberate Held 
nought in an inferior Court, for not faying 
ibidem vendit. (^c. bur good in a fuperior Courts 
and in the County Palatine of Durham^ for chac 
is an original and fuperior Court. 

The Jury may find Eftoppels^ as the taking 
of a Leafe. of a Man's own Land, by Deed 
indented, or the Delivery of a Deed before the 
Date } as in Debt by an Adminiltrator, upon a 
Bond dated 4 Apr His 24 EUz, the Defeo- 
dant pleaded that ihe.Inteftate died before the 
Date of the Obligation, and ijftnt nient fm 
fait \ upon which they were at iflue ; and ad- 
judged that^ the Jury might find that the Bond 
was delivered the third of Apiil^ becaufe they 
are fworn ad veritatem dicendam ; though the 
Parties are eftopped to plead u Deed was deli- 
vered before the Date ; but they may plead a 
Delivery after the Date, becaufe it (hall never 
be intended that a Deed was delivered before 
the Date, but after it may. 
ESoppels. But if the Eftoppel or' Admittance be with- 

in the fame Record, in which KTue is joinedy 
then the Jurors cannot fiud any Thing contmry 
to this, which the Parties have affirmed and ad- 
2 mittect 
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mittcd bf Rocdrd; thoogh it be no^ thic, for 
the Court may give Judgment upon Mattas 
€tmfeffid by the Parties; and the Jurorsf are 
not to be charged with any fuch Thing, bat 
' only vrith fuch in which the Parties vary. Uh 
11.4,. lA. 4. 53. Co. Lit. 227. 

A Decree in Chancery fliall be tried by a Dome. 
Jury, andnot1)y itfelf ; .for it is not a Record, 
but a Decree recorded. The Cban^ery^ as it is 
' a Cburt of Equity, is hot a Court of. Record, 
hvx touching Things agitated in the Pet^-Bag 
Office, it is a Court of Record. 

Exemph'fication. of a Decree in Chancery^ Ezeroplifici. 
which has BiJl and Aiifwier, allowed good Evi- ^^ 
dence. * iCeS. ' 1 Part 2r!r. Deeds, 6? r. ' 

The Jury may find Deeds or Matter of Re- Itecoids not 
<»rd, if they will, though not (hewed in Evi- (hewed, 
dence. Finch 400. They may inquire of 
Things done before the Memory of Man. 
Ub, 9. 34. ■ ' . ♦ 

The Jury in many Cafes may find Matters Foreign 
in a foreign County, Conditions, Records, Couot/. 
Rclcafcs, (Sc. As in Battery of the Plaintiffs 
Servant in one County, and Lofs of Service in 
another County, this Damage in the other 
County may be inquired of by the Jury of 
the County whire the Battery is laid. The like 
of Aflfets, becaufe rtranfitory ; otherwife of a 
local Trefpafs, fcfr. 

Nul tiel Record is not to be tried by a Jury, 
but upon the General Iflue, &r. they may find 
a Record. 

The Jury may find a Warranty, being gi- Warmity. 
ven in Evidence, though it be not pleaded : 
Nay, the Jury may find that which cannot be 
pleaded; as in Trefpafs, upon Not guilty,* the 
Jury may find that the Defendant leafed Lands 

for 
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Cdndidoft. lbr.Life» upon Condiciorit tnd eotred for tho 
Condition broken } tboqgh this cannot be plead- 
ed without Deed, yet the Jury may &id it. 
Hi. Sai. i66. 

Where a collatfhil Warranty binds, tbia may 

well be given in Ei^idencei for.aidiough it 

" dock •not gire a Right, yet in Law dlisihall 

bar and bind a Right. lii. ic. 97. 

Jaryiibottid Where the PlaintifP3 Title is by Eftoppc^, 

2l£*^ .and die Defendant pleads the General Mw, 

4^trty letYci ^ J^fY ^ bound by the Eftoppel % for here 

the Pid it is a Title in the Plaintiff^ that is a good Title 

Uv^^ in Law^ and a good Tide, if the Matter had 

^^^**^S* Ixen difdofed and relied «n in Heading; but 

if the Defendant pleads the fpecial Matter, and 

4he plaintiff will not rdy on the Eftoppel when 

4ie may, but take ifiue on the Fa£t, the Jury 

ihall not be bound by the Eftoppel ; for then 

.they are to find the Truth of the Faft which 

is againft him, Thus in Debt for Rent on an 

Indenture of Leafe, if the Defendant plead Nil 

delnif he cannot giire in Evidence, That the 

. Plaint ifF had nothing in the Tenements ; be- 

«catife« if he had pleaded that fpeoially, the 

Plaintiff might have replied the Indenuire and 

.eftopped him ; but if t^ Defendant plead Ni- 

4>il hMuity iic and. the Plaintiff will noc rely 

^n the £ftoppcl, but reply habuit^ i^c. he 

waves the Eftoppel, and leave:3 it at large^; 

^nd the Jury (hall find the Truth notwithftand- 

;ing his Indenture. Saikild lySytjy. 
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CHAP. XL 

^he Jurm Oatb\ why called Recegni^ 
tors in an Affize^ and Jurors in a 
Jury. Of the Trial per medietatetn 
lingua; tioben to be prayedy and when 
grantable. Of a Trial betwixt two 
jilienSy by ^//Englift), Of the Venire 
facbs, per medietatem linguae, and of a 
Challenge tofucb Juries. 

TH E Jary having heard their Evidence, Affizc, En- 
kt chemnow confider of their Verdidt : qu^ft 'and 
But fiafl: they tnuft remember their Onth, Proof, arc 
which hi Eflfedl is, To find according to their ^^ ^»' ^ 
Evidence^ and therefore they fljould have had yy^ ^^[ 
it before the Evidence, but that the Form and 3. 13. 
Order of the Venire facias (which I have tic<| 
myfelf to follow) leads me to it after their 
Evidence, in thefe Words, Ad faciend. quan- See Ciitp. u 
dam Juratam. I have already ihewed the 
Derivation of this yfordLjurata^ and what is 
the legal Acceptation of it ;* only oblerve with 
our Great' Mafter Littleton^ That the Word 1 Inft. i^^ 
J^fe is fometimes taken for a Jury ; fo, as the 
l^rned Commentator doth well paraphrafe, 
that the Word Affife is Nomen j>Equivpcum 
jEquivocans^ becauie fometimes it lignifieth a ^Pfa for 
" J^^y^ fometimes the Writ of AlEier and feme- 7^^^^* 
time an Ordinance or Statute ; but Jurata is 
Nomen jEquivocum Mquivocatum^ becaufe we 
always undcrftand that Word (according to the 
aforefaid Definition) to be a Jury of twelve 
Men, fo called, by reafon of the Oath they 
take, Truly to try the Suit <j^ Nifi prius, be- The Jorles 

tween ^^^ 
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tween Party and Party^ according to their Evi* 
dence. 
Why called Artd as in an Aflifc, the Jurors are called 
£ M a£c Recogni^«>«» ^^S^^ ^^^^"^ Words in the Writ of 
Md JaroftVn Aflifc, faccre Recognitionem \ fo upon a N^i 
• Jory. priusj they arc called Juratoresj from ihcfe 
Words in the Venire facias^ Ad faciend^ quan- 
dam Juratant. 
12 KniglKi. In ancient Time, the Jury, as well in Com- 
mon Pleas, as in Pleas of the Crown, were 
twelve Knights, as appears by Glanvil^ Lib. 2. 
cap. 14. and Bra^on^ fol. 11 6. 

The next Words of the Fenire facias arc, 
Inter partes pradiSas. In the fourth Chapter, 
I have inftanced. That in ibme Cafes, a Jury 
fhall be awarded betwixt the Party and a 
Stranger to the Writ and iflSic; I will now 
fliew what the Jury fliall be, when one of 
the Parties is an Alien, the other a Denizen ; 
and when both Parties to the Iflucs are ^ 
Aliens. , % 

ysfffir me- This Trial is called in Latin^ ^riatio bilinguis^ 
Miiatmlin^ or per medietatem lingua (a). And this Trial 
^*^' by tlje Common Law was wont to be obtain- 

ed of the King, by his Grant made to any 
<Keb. 315. Company of Strangers, as to the Company of 
Lumbards or Almaign^^ or to any other Com- 
pany, that when any of , them was implead- 
cd, the Moiety of the Inqueft (hould be of * 
their own Tongue, Staund. Pleas of the Crown^ \ 
Lib. 3. cap. 7. ^ 

(a) People are diflingaiihed by their Language, and 
Medietas Lingu^ is as much as to fay, half Englijhy anH 
half of any other Tongue or Country whatfoever. 

And 
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And this Trial in fome Cafes, per medietdum lt» Amiqttitjr* 
lingiue^ was before the Conqueft^ as* appears by 
Lan^^ fol 91. 3. Viri duodeni Jure confuUu 
jlnglU fex^ Wallia^ totidemy Anglis &f Walli^ 
jus dicanto. And of ancient Time it was called 
Buodecim-virale judicium, ilnft.i^^.b. z 

. But afterwards this Law became univcrfal : \] 

Firft, by the Statute of 27 Ed. 3. c. 8* it waj; , 

cnadlcd. That in Pleas before the Mayor of stamf. P, C. 
thoiStaple, if both Parties were Strangers^ the 153. b. \ 

Trial (hould be by Strangers. But if one 
Party was a Stranger, and the other a Deni* 
zen, then the Trial (hould be per medietatetH 
linguae. But this Statute extended but to a 
narrow Compafs, to wii> only where both 
Parties were Merchants or Minifters of the 
Staple, and in Pleas before the Mayor of the 
Staple: But afterwards, in the 28th Year i 

of the fame King's Reign, cap. 13. it was [ 

^nafled, I 

• That in all Manner of Enquefts and Proofs^ 

< which 6e to be taken or made among A* 

* liens and Denizens, be they Merchants or 

* other, as well before the Mayor of the Sfaplr> 

* as before any other Jufticcs or Minifters, al- 

* though the King be Party ; the one Half of 

* the Enqueft or Proof (ball be Denizens, and * 
« the other Hajf Aliens, if fo many Aliens and 

* Foreigners be in the Town or Place wherfe 

* fuch Enqueft or Proof » to be taken, that 

* be not Parties, nor with the Parties in Con«^ 

* trafts. Pleas, or other Quarrels^ whereof (uch 
^ Enque(l or Proof ought to be taken ; and 

* if there be not fo many Aliens, then (hall 

* there be put in (iich Enquefts or Proofs, 

* as many Aliens, . aa fl^all ko found in the fame 

Vol. I. R ' Towfii 
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< Towns or Plaos, which be not thereto t'ar-* 

* ties, nor with the Parties, as aferefakl }s&)d§ 

* and the Remaant of Daiizeiis which be^Md 
^ Meh, and not fufpfciou^ ci> the one Palty n6r 

' • to the other. 

M^ So that this is the Statute which makes thf 

Law univerfal, toncemitig the tnedieMem Hti^ 
gua \ for though the King be Tktx^^ yet the 
Alien may have his Trial. And it matters ftot, 
whether the Moiety of AUens be of the fiinie 
Country as the Ahen, t'any to the Af^iofl, Is t 
For he may be It Pwtugal an4 they Spaniarif-^ 
iSe. becaufe the Statote ^aks generally of A-* 
liens. See Dyer 144. 

The Return of a Venire de meMeiate HtngH^ 
ought to (a) fhew which of the Jurors are De* 
nizens, and which Aliens, and a full Number 
of each miuft a^ar to be fworn % if there h6 
not fufiicient to make up a full Number of Ibt 
Denizens and fix Aliens, the Juftices of Nifi 
prius (p) may, by Cdnftruftion of tt|e Statutes^ 
which give a Taks de CircttmJtantHus^ award 
fuch di Tales for fo many Denizens and Aliens 
as fhall be wanting. Cro. Eliz. 8 18. 
St P. a Refolved, That if both Parties be Aliens, 

<59h. the Inqaeft (hall be all Efiglifh'^ for though 
* ihc Engl^ may be fuppofed to favour them- 
felves more than Strangers, yet when both 
Parties are Aliens, k will be prefuftied thev 
favour both alike, and fo indifterent. 21 A 
6. 4. But if the Plea be before the Mayor 
of the Staple, and both Parties AKen Mer* 

{/bl) But thu being only a Mifretom^ is hdped by 
Verdia in Cafes witiun (he Statutes of J^ofaiL Crok 
£Ji%* 84. 

(^} 10 Co. 104. Cro. EUz. 305. . 

chants 
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chants of tbtS^pIe^ ic (hall be tried by all 
.Aliens. Stauhdf&rj^s Ple^ del G^one 159. A 
S^catcbman is a Sut;:ge(^, aod (hall noc .hayje 
this Trial. J^ftians are alfo excluded, when 
tried tor felony naade by dbe oiacuce again<!t 
them. I Phil Q Mar. ia^. 4. 5 £&5. cap. 20. 

Where an Alien is Party, yec if the trial be AUEngliih. 
by art Ef^UJb^ it is .n^t erroneous, bccaufe iir 
IS at bis Peril, if he will flip his Time, and not 
make ufe- of the Advai>tage which the Law . 
giveih hinj when heil^ould. Ujer 144, 

When an Alien is Plaintiff, and Defendant a 
t)enizen \ the f^laintiff, before the Awarding of 
the Venire^ ought to ^ggeft on the Roll, that 
he is an Alien born, and pray procefs according 
to the Statute ; be ought alfo to fuggeft in what 
Parts beyond Sea he was born, that Men of the 
fame Country might be upon the Jury, if they 
could be found ; but if be do not fugged this 
before the Venire is awarded, he dull not fug- 

§eft it afterwards ; neither (hall be challenge the 
irray or Polls for that Caufc. St. P. C. 159. 
Dyer 144. b. 

If an Alien negleft to pray the Benefit of the When the 
Statute (a) before the Return of a common Alien ihouW 
Venire^ he can neither except to fuch a Venire^ ^^^7 * ^^'"' 
Dor pray a fubfequent Procefs de medietaU ii^- duuatm.^^' 
gua. 3 Bac. Abr. 263. 

{a) li upon an Indidment of Felony «gftinft an Allen 
he plead euilty, and a commoo Jury bd returned, i( he 
Mtk not iQi'mK'e his being aA Alien, before any of the 
Jary Iwom, he hath IdIR that Adrantage; boc if he aUedge 
that he is an Alien, jie may challenge the Array for thac 
^aofe, and thereupon a new Precept or VtHire ftall i^iia, 
or an award be made of a Jury il? \medittau lingua ; But 
it is more proper for him to iarmife it upon his flea plead- 
ed, and chereujpoii le pray it. 1 Hai. Hifi. A C. 27a. 

R2 If 
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ra/a. If he hath a general Venire faciMS^ be can- 

noc pray a Decern TaUs^ &r. per miietatem 
linguai uDon this ; becaufe the Tgles ought to 
purfue the Vemre facias^ 3 £. 4. it, 12. 
And fo if the Venire facias be per medieta$em 
lingiuej the Tales ought to be per medieiatem 
lingua ; as if fix Denizens and five Aliens ap- 
pear of the principal Jury, the Plaintiff may' 
have a ^aUs per medietatem Utmue. Lib. 10. 
104. But if in this Cafe the ^des be general, 
de circun^antibusj it hath been held good e* 
nough} for there being no Exception taken 
by the Defendant, upon the awarding thereof, 
it fhali be intended well awarded. Cro. 3 Part 
818, 841. 
Whm the If the Plaintiff or Defendant be Executor 
Trial of an or Adminiftrator, i^c. though he be an Alien, 
ftSi"i?"^^y" the Trial (hall be by Engli/b, becaufe he 
Englifh. ^ ^^^^^ ^^ ^^^ ^^^^ » ^^^ ^f " ^ averred that 
the Teftator or Inteftate was an Alien, then 
it (hall be per medietatem lingua. Cro. 3 Part 

275- 

Part Englift, Mich. 40 fcf 41 Eliz. The Quecn's Attor- 

and Part ney exhibited an Information againft Barre and 

AfioBs. divers other Merchants, fome whereof were 

Englijb and fome Aliens: After Ifluc, the 

Aliens prayed a Trial per medietatem lingua. 

But all the Juftices of England refolved. That 

the Trial (hould be by all Englijb^ and likened 

it to the Ca(e of Privilege, where one of the 

Defendants demands Privilege, and the Courf^ 

as K> his Companion, cannoe hold Plea, there 

he Ihali be oufted of bis Privilege. Sic hie. 

Moor ^^y. 

By the Statute of 8 H. 6. cap. 29. Infudici- 
ency or Want of Freehold is no Caufe of ChaU 
longe to Aliens;, who are impanelled with the 

Englijb, 
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EngM^ (notwithftanding Siaundford^s Opinion, 
PI. Coron. 160.) for this Statute iaith. That 
the Statute 2 fl^. 5. 3. (hall extend only to En- 
quefts betwixt Denizen and Denizen. 

If the Defendant do not inform the Court 
that he is an Alien, upon awarding the Venire 
facias^ and fo pray a Vemrefmas per medieia- 
tern lingu^^y he cannot challenge the Array for 
this Caufc at the Trial, if the Jury be all Deni- 
zens-, (nocwith(hndingiS/^«ir/^e^^*s Opinion to 
the contrary, and the Books cited by him^foL 
159. PA Cor.) For the Alien at his Peril ihould 
pray a Ventre facias per medietatem lingua. 
Dyer 357, Vide Roll. Tit. Tm/, 643. 

If the Plaintiff he an Alien, be niuft fuggeft 
it before the Awarding of the Venire facias ^ 
but if the Defendany he zti Alien, the Plaintiff 
is allowed to furmife that, before or iafter the 
Venire facias^ beca\ife the Dcfcndani's (^ality 
may not be known to him before, 2 1 H. 7. 

3^. 

If the Defendant be an Alien, on Notice 
given by his Attorney to the Plaintiff or his 
Attorney, the Plaintiff ought to enter it on the 
Roll, to have a Trial de medietate at his Peril 5 
but the Court refofed to award it for the De- 
fendant, on . his Affidavit that he is an Alien. 
Keb. I Part 547, 

No medietas lingua was at Common Law, but inwhatCafo. 
introduced by 28 Ed. 3. c. 13. for Contrails 
and Felonies. 

. Denizens are as well thpfe yfiho zrt Engli/h 
born, as thofe who are Aliens and made De- 
nizens by Patent, 

On a Writ of Inquiry of Damages^ the In- 
dued (ball be all of Englijh^ and no Part of 
Aliens, for it is out of the Statute. 

R 3 H 



U^ Of the Juries O^h, amiTriiils, &c. Oi, I ». 

xirhich reqpire Jurors to h^yc Tenenm^ts t^ a J 

greater y^lue,. no wafi r^pqd the ferasei: Star | 

cute, thougjb the E^gli/h ialf pf; th« Jury au^ic 
• to have Vali^ ^ i(^ pt^pr C^fc^. 1 

Where KTuc \& jojaed is^cweeqr s^i Alico and 
4n EngUJhman^ upon the {^rayer 9f ifa^ Party, but 
not othef wife, 4 m^fefas Unfft^ ihall be granted 9 
bqc in the Cafe pf ^n Alicq ^rraigped (^Treafim 
done here be (hall be cried by ^U Englijh \ .for 
by X Ma. 10. tt^e Trifl ia all TrcaCons is ao j 

cordiBg to the Cocninon La^w : Pq( it it other- ' 

wife in 4 Cafe of Felony, Pc^u Tre^oa or * j 
Murder. Vip.Tvi^yi^y. 

Ther^ is no need ip ^jjit of ^q Indf^flfint for 
any of the Gojand Jwy tg hfi Alicw. 

In Trials wh^re Medieias U^a^ is retpjired, 
the Ali<;n.ip^y'lMS;aidfc);i!/^^iri^iy/i[^iW/i^ The 
Keturr^ upon tho i^enire ought to be dij^inlh i? 
of eaclf, and to be fwofn allern^tdyi. 

Wherever a Medietas lingua is, a fpecial Jury 
IS to be returned : hx^A where a J^ury is 4^ mrir- 
et4te linptnej the Plaintiff ia not hound URleis the' 
Jury be by fix of the qne and fix of the other. 

It mutt be prayed on the Aw^rd of the Vl^r 
nire facias^ or it will not be allowed^ ft^r th^ 
Sheriff bath other wife by the Vemn na Power 
to return Aliens, or Conufance tha£ 4n Alfco 
is in the Cafe. 

In this Trial the Court ought to h% iniofQied 
that one of the Parties is an Aliea UfciPe th^ 
Award of the l^enire. 

|f the DefendmU be ^a Alien, the ]^iaii>ti$^ .^ 
Attorney on Notice ought to ent^ if on the 
Roll for a P^rty Jury at his Peril ; bottl^e Court 
vill not award ic for the Defendant cm the Dor 
fendani's AfEdavit that be is an Alien. . Vin. 
frial, 28,8, 285, 290, CHAP. 
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.CHAP. KIL 

fi^iW tb( Jury ought to demeajf tbemfehes^ 
whilj^ they CQtiJider of tJ?eir F^rdi£f,y 

^fUA^. tiT€y way eat ami drink^ ^wben, 
not ; ^hat Mifdemeanor of theirs mil 
make the Ver^& void: Evidence pven' 

" theWy wpen they are gone Jrom the Bar, 

Jpqils tbfif VerdiSi : Fof- 'hvbat the Court 

tmy ^^^ them y^ find where the Jujiice^ 

m^y cQrry th(m in Carts^ till they agrees 

(^ their V^rdlS. An J^mer cement ^ 

Jeered ly the Jury. 

THERE is a Maxim, and ain qW Cuftom J"^©" ^g^^ 
in the Law, That <he Jury fhall not e^^SiT*"'" 
nor drink after they be fworn, till they have dj. ^j S(^, 
given rheir Vcrdia, without tb6 Affent ^nd Li- dent 158. 
c^ncc of the tufticcs ; and that is ordained by' 
she Law for cfchewing of div^crs Inconveniences . 
that {i^ight foliow thereupon ^ and (hat efpect- 
ally if they (hould eat or drinjc at the Cofts of 
?hc Parties ; and therefore if they do fo, it ntiay . 
^ laid in Arreft of Judgment. 

But wUh the Aflfent of the Jiijiices they may 
both eat and drink; as if any of the Ji^iror^ For by Aftnt 
fail fick before they be agreed pf their Verdift, of the Jufticcs 
fo fore that he may not (?)mmune of theVerdi^^^ ^Y^k ^^ 
then by the Affent of ,ihe f jrfticcs he may have *^' 
Me^t or prink, «nd a}fo iueh other Thin^ ay 
be n0ce(rars ^^^ him ; and hi^ Feliows atfo at 
their own Cofts, or at the indifferent Cofts of 
(be Parties, if they fo agree, or by the Affent 
R4 of 
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Br«Jiuron. of the Juftices, may both cat and drink: And 
if the Cafe fo happen, that the Jury can in no 
wife agree in their Verdifl: 5 as if one of the Ju- 
rors knoweth in his own Confcience the Thing to 
be falfe, which the other Jurors affirm to be true, 
and fo he will not agree with them in giving a 
falfe Verdid ; and this appeareth to the Juftices 
by Examina^tion ; the Juftices may in fucb Cafe 
fuffer the Jury to have both Meat and Drink 
for a Time, to fee whether they will agree. And 
if they will in no wife agree, the Juftices may 
take luch Order in the Matter as fliall feem to 
them by their Difcretion to ftand with Reafon 
and Confcience, by awarding of a new Inqueft, 
Kew laqueft and by fetting Fine upon them, that they fliall 
when the Jury g^d in Default, or oiherwife, as they fliall think 
caimoc agree. ^^ y^^ ^j^^.^ Drfcretion \ like as they may do, 
if one of the Jury die before the Verdift, Gfr. 
V0&. and Student 158. 

If the Jury, after their Evidence given unto 

Wherr, if tba them ac the Bar, do at their own Charges eat 

Jary cat or or drink, either before or after they be agreed 

J?o1d4evS ^" *^*^ '^tXfXi&, it is fineable, but it fliall not 

dia, and ' ^^^^ ^^^ Verdiftj but if before they be agreed 

where only on their Verdict, they eat or drink at the Charge 

fiaeable, pf the Plaintiff, if the Verdift be given for him, 

it fliall avoid the Verdi£t ; but if it be given for 

the Defendant, it fliall not avoid it ; (^ fie e 

eonverfo. But if after they be agreed on their 

Vcrdia, they eat or drink at the Charge of him 

for whom they do pais, it fliall not avoid the 

Verdiift. ilnft.2%j.k 

^ To give the Jury Monkey, rnakcs their 

Verdift void \ by two Juftices, Um, i Part 

If 
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If ihfc RaintifF, after Evidence given, and the Wbatddiver- 
Jury departed from the Bar,, or any for him, do J^J^g^j ^"'^ 
deliver any Letter from the Plaintiff to any of ^^^.^^ Jj^ji 
the Jury, concerning the Matter in IlTue, or avoid thdr 
any Evidence, or any Efcrow, touching the Vcrdia. ii>- 
Matter in Iffue, which was not given in Evi- *^^^^^3?" 
dence, it (hall avoid the Verdift, if it be found y^^ ^y^ * 
for the Plaintiff) but not if it be found for the 
Defendant} iS fie ecotruerfo. But if the Jury 
carry away any Writing unfealed, which was 
given in Evidence in open Court, this (hall not 
avoid their Verdift, albeit they (hould not have 
carried it with them, i Inft. izy.b. 

By the. Law of England^ a Jury after their How the Jury 
Evidence given upon the Iffue, ought to be kept fc"*^!*^^^^^ 
together in fome convenient Place, {a) without BaSifff 
Meat or Drink, or Fire {c) (which fome Books ' 
call an Imprifonmenr) and without Speech 
with any, unle(s it be the Bailiff, and with him 
only, if they be agreed* After they be agreed, 
they may in Caufcs between Parry and Party, 
give a Verdia ; and if the Court be rifen, give ^^«n A«y 
a privy Verdift before any of the Judges, of the J*?y «*'""* 
Court, and then they may cat and drink, and s^tb's^m- 
the nqct Morning in open Court they may ei- wgaitb 74. 
ther affirm, or alter their privy Verdift % and 
that which is given in Court (hall (land. But Where there 
in criminal Cafes of Life or Member, the Jury ^^^^J^* 
can give no privy Verdift, but they muft give ^ ^*'*"^' 
it bpenly in Court. Ibid. 

(a) When the Jury depart from the Bar, ft J a Bailiff 
ought tabe fwom to keep them together^ and not tofafier 
any to fpeak to them. 2 //. H. P. C. 296. 

(hj That a Bailiff is id be fworn in a Gw/ as well as 
in a Criminal Cafe. Paim, 380. 

(cj tH.H.P.a 297. 

A privy 
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A privy Vcrdjft m?^ be taken in %^p%i^0r^ 
rantOy Penury or wherever tbc Kmgh Party^ 
unlcfs in Cafe of Life luid Death. ^^/ 3 Part 

459- ^ 

Wlierc tb« Neither can a Jury^ fWorn and chafRfd ia 
jojy «aoii«t Cafe of Life or Member, be difcharg(;d p^ rbe 
*>• ^^^^f^'S^ Coqrt, or any other, buc tbey ought; to give a 
bcfoif Ver. -vcfdwa. And ihe King cannot bp ndnfuir^ 
The King for be js, in Judgment or Law, ever prefent i^ 
cannot be CoMrc \ but a common Perfon miy b^ npnfgit:, 
nonfuit. ^^4 J^ Civjl Afliipni?, the Jufticcs> w^Q Caufe^ 

I Ind a27.b. ^^y difchargp the Jury, Br. h^Jl, 68, 47, 
39, fcfr. 

But this isapainft common Pra^icgi and I 
have known, thac after a Jury of Life\apd Death 
have beenfworQ, and charged with PtUbners ar- 
raigned, the Juc^ having been credibly inforna-- 
ed, that it was a Jury packed to favojir fomcPri- 
foner, has difcharged that Jury, ai^d made the 
ShcrifF return anp;W prefently. 
Information. In an Information by an Informer, ^^i tatn^ 
&r« the Informer' may be nonfuited. i hji. 
139. Cokt^s Entries^ Tit. Informatm^ 304, 

In Hilkry Term Se^Kto B. 8. Retul 358. It 
was allcdged in Arreft of the Verdift at the Ktfi 
Prius^ That the Jurors had cat and drank. And 
upon Examination it was found, that they had 
firft 'agreed, and that rct^rrwg to give theif Ver- 
did, (hey faw Rfide Chief Juftice in the Way» 
going to fee a Fray, and ihey followed him, £/ 
in veniendo videruntfypbttm 6? inde biberunt. And 
Jaron fined, fbf this evm one of them was fined 404. And 
the PlaintUl had Jodgnoent upon the Veirdid. 
Dyer 37- 
Jurors at the And Dyer 218. At thelVj/f Pritts, the Jury 

Sintlnk' ^^^^^ ^^^'^^ ^^^^^ S*^^'*' returned and faid, That 
for^dng" * they were all agreed except one, who had eat a 

Pears, and Pear, 

drinking Ale. ' ' ' 
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JBc^, jand drank a Diaoght of Ale, for which 
jjc would not agree •, and at the Rcqucft of the 
Plaintiff, the Jury was fent back' again, and 
fpand. the Iffuc For the Plaintiff. And the Mat- 
\ fcr aforefaid being examined by the Oaih of the 
Jwroxs feparatim^ and the Bailiff who kept them, 
and found true, the Offender was comnoittcd, 
and afterward found Surety for his Fine, 5i, fc?^. 
A?d Fiizherhirt^ the then Juftkrc of Affife, gave 
iu'm Day in Bancp^ (^e. At which Day a Fine 
of twenty Shillings was then affeffed. Etmoai 
BaU. Curia advifare vuU. But riie Plaintiff had 
his Judgment. 

In Trefpais by Momfon ^inft fF^^ the 
Jury was charged, and Evidence giveoi and the 
Jurors being retired into-a Houft for 10 confi- 
dcr of their Evidence, they remained there a 
long Time without concluding any Thing ; and 
the Officers of the Court who attended them, 
feeing their Delay, fcarched the Jurors, if they 
had any Thing about them to eat ^ i^>OB w^ich Fined for Ba- 
Seardi it was found, that fome qf them bad Figs, ^?8 ?'*^^i^ 

' j?nd others Pippinfc for whkb, the next Day the thatt!"'*^ 
Matter was moved to the Court, and the Ju- 
fors wer^ examined upon Oath, and two of them 
did confeis, that they bad eaten Figs before they 
liad ^e^ of their Verdi^ *, and three iodlier of 
^em confielTed, that they bad Pippins, but did * 
^ eat of tbem, and th«^ they 4id it without 
;^e Knowledge or Will of any of the Parties. 

. Aqd afterwards the (^ourt &t a Fine of 5 /« upon 
$ach<Qftbem whkh had eaten i ^od upon ^he 
f(thprs which had-AQteaien, 40/. But upon great 
Advice and Coniideratioo had, and Conference 
mih nhe reft of the Jgdges, the Verdidt was 
bcild to be gpod, notwith^anding jhe faid Mii^ 
d^Ojeanon Leon, i Part 133. 

And 
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Fined for eat And fee the Book of Entries 251. The Ju- 
'"«^*^"» rors, after they went from rhe Bar ad feipfos of 
Dates, ^j^^j^ Verdift to advife comederunt qua/dam fpe-^ 
cias^ fcil Raifins, Dates, ^c. at their own Cofts, 
as well before as after they were agreed of their 
Verdift. And the Jurors Were committed to 
Prifon, but their Verdift was good, although 
the Verdift was given againft the King. 
FiDcable for In EjeSione firmit it was found for the Dc- 
having Sweet- fendant} three of the Jurors had Sweet- meats 
"J^' ^^' in their Pockets, and thofe three were for the 
So'^th^do P'^intiflF, until they were fearched and the Sweet- 
not eat them, meats found, and then did agree with the other 
See Ph. Com. nine, and gave VerdiA for the Defendant. It 
519. Oae vvas the Opinion of the Juftices, That whether 

*rifon*J?for ^^^y ^*^ ^^ ®^^» ^^^y "^^^^ fincable for having 
having Sugar- ^f ^hc Sweet- mcats with them, for that is a 
eaDdy and Li- very great MilUcmeanor. GodboU 353. 
qaoriOi about 
hioi. 

Jaron ctrted. 40 ^ffife PlacUo ii. The Juftices faid. That 
if the Jurors will not agree in their Vcrdift, the 
Juftices may carry them in a Cart ak>ng with *- 
them, tit! they are agreed. 
The fame E- The Jury were gone from the Bar to confer 
vidence given of thcir Vcrdid, and one of the Wkndfts be- 
to *« J""^/'^ fore fworn on the Defendant^ Part, was called 
goneViSrSe ^7 ^^^ Jurors, and he recited again his Evidence 
Bar, fpods the to them, and after they gave their Verdifl for 
Verdift. the Defendant. And Complaint being made ro 
the Judge of the AlBfes of this MifdemeanOT) 
he examined the Inqueft, who confefled all the 
Matter, and that the Evidence was the lame in 
£fFe£t that was given before, & non alia nee di^ 
verfa. And this Matter being returned by the 
Pojiea^ the Opinion of the Court was, That the 

Vciw 
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Vcrdi€t was not good, and a Venire facias de 
»£W was awarded. Cro. laft Pare 189. 

?r/»//y- Term 1653. between ^1?^ and 2^.- 
IcTy Copies of a Bill, Anfwer and Dcpofitions 
were proved, but not all read,, and delivered to 
the Jury, who carried them with them from 
the Bar in a Bundle, which ihey laid by them 
and'did not look on; yet their Verdidt at the 
Bar was fet aCde for this Caufe, and the Court 
would not regard their faying, that thry did not 
read them, for they might fay that to fave them- 
fclves ; it being a Fault to take any Thing with- 
out the Court's Knowledge. Roll. 'Trials 714. 
fl.6. 

If the Names of the Jurors be tranfpofcd in 
the Panel of the Habeas Corpora^ as thofe Which 
were firft in the Panel ot the Venire facias\ be ^ 
fet laft in xht Habeas Corpora^ *tis good Caufc for 
a new Trial. So held in the Exchequer^ 1694. 

If the Venire be returned, but not filed, tjic 
Panel may be changed ; but by JVyndbam^ Not 
reafonable the Jury returned ihould be changed 
without Motion. Keb, i Vol. 562. 

If one of the Parties fay to the Jury after they If a Party 
are gone from the Bar, Tour are weak Men^ it rpcakiothcm. 
is as clear of my Side as the Nofe in a Manas' Face ; 
this is new Evidence, for his Affirmation may 
much perfwade the Jury, and therefore ftiall 
quafli the Verdift. Roll, Irial, 716. pL 20. 

So if any of the Party's Servants fpeak to the 
Jliry, and the Vcrdifl: goes for his Mafter, it 
may be qualhed ; but if for the other Side, 'iis 
only fineabk. Keb. 300, 1 Part. 

So if any Thing be read to them, which they 
ought not to have with them^ as a Book of De- 
politions, fome whereof were, read in Evidence. 
jPrat^s Cafe 21 Jac. Roll. Trial 716. pL 19. 

' The 
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Efcrow ddi- The PUintiff delivered an EXcrow to a Juixir 
▼o"^^ * •^"' impanelled^ before he ^as fworn^ who aft«r- 
wtt^^ora** wards being fworn, and gone with the Jury 
vitiates the* '^^^ ^^^ B^' ^^ conHder of the Verdid, &o«r- 
Verdia. ed the &me Efqrow p his Cocnpanioos^ wbo 
found for the PlaiocifF. TheMioifter wbobcpc 
the Inqueft, inforniod the Court hereof, aod the 
Jury being examined confeiled the Matter afora- 
£iid, upon which Judgment was flayed i for af- 
ter the Jury are fworn, they ought not co fee nor 
carry with them any other Evidence but what 
was delivered to them by the Court: Afterwi^dy 
the Plaintiff Kaid, That the Eicrow proved the 
fame Evidence which was given to them at Bar 
by him 3 wherefore it was not fo bad as if it had 
been new Evidence not given before : Sed $M$ 
allocatur, 11 //. 4. 17. IioU.^fi4i^ 7x4. 
pi 8. 
Church Book Pafcb. 38 Eliz. Inter Vicaty and Farfbing^ at 
delivered to. the Ntfi Prius. The Iffue was about Non^c, 
rfCourt! ^^^^ ^^^ Church Books were given in Evidence, 
one whereof was delivered to the Jury in Courts 
by the Aflent of Parties^ and afterwards the other 
was delivered to the Jury out of the Court, by 
the Solicitor of the PlaincifF, without the Alfenc 
of the* Court; and a Verdid): for the PlaindflTi 
and this was indorfed on the Pqfiea ; the Qge* 
jtion was. Whether this fhould make the Ver* 
did voidf or no? For the Juftices difS^red in 
Opinion, Popbam and Gawiy that it Ihould nor, 
Fenner and Clmcb that it fhould; the Negat^ 
JufticesgavethefeReafons} That the Book was 
delivered in Evidence in the Courts and fo the 
Qcher Party might anfwer to it, and that the 
Court bad informed the Jury of the Validity 
thereof, how far they were to believe, with many 
other Reafons; But the Affirmative was urg^d^ 

becaufc 
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betfturfe th^t^ tfi'ight be (bme Master in cfeis Soek 
W ihdue^ than otiwf wife thdfl was mtended be* 
fbfcf, and teccdufe « ^^is delivered on bis Parf, 
for iVhofti the Vctdift paSed, without the Court'fi 
AffeiK J yet Jtidgmenf tvju afterwards given for 
the Plaintiff. Cro.' £U^. 41* • -R^/?. 3V/W, 
715. pf: a. Sec MMf^s kep&rts 452. The 
Bot^s diffef, for Cro, mlike^ C/f»^^i> give bi» Opi- 
ntafl for the Vefdift. But M^or brmg^himon 
the other Side, which I conceive is trocft j aiKl 
for my l^art, I know no Reafonwhy foiftmg-of 
Evidcfice to the Jury, without the Court, fliould 
havt any Favour at aU. 

In the Cafe of Taylf/r and ff^ehh^ Trin. 1653. ^o'^fi^"' ^^« 
a.K'Psoifdm moved td fee afide a Verdia given Reafons in the 
ftc Bar, bccaufe that after Evidence, when the ^""'""^ ^^' 
Writings were detivcred to fhe Jury, fcwne Wri- 
tfegs which were not ^ated (and therefore ought 
not to be delivered to the Jury) were delivered 
by a Stranger to the Jury. 

Hakj Cotmfd of the oiiher Side, prod«ces#in 
^j^avlt of the Foreman of the Jury, that they 
Jnade'no ofe of them in giving their Vtrdi<5f, 
and that moft of thofe Writings were read id 
Courr, hi Evidence upon the Trial; and H^U 
feid. That if this fhouW avoid the Verdid, ihtn 
it would be in the Power of any Srranger un* 
kno^ji, and agaittfl; the Mind of ^thc Parties, 
to avoid any Verdift. 

Roile Chief Jufticc : The Affidavit of the Jury 
ought not to be alk)wed to make ^ood fbeir ow^ 
Vcrdift, for now they are (as it were) Parties, 
and have oflTended, and Ihall .not be allowed by 
their own Oath to talce off their Offence*, and 
it is the Duty of the Jury to bok what Wri- 
tings they receive before they go from the Bar j 
and if any fuch Paper be wfap'd upamong other 
3 Papers 
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Papers delivered to them by the Court, fo fooa 
as they have difcovered it» they fhould call in the 
Tipftaff who keeps them» and deliver it to htmi 
and to ceftify they made no ufe of it; and he 
faid it would be dangerous to give the leaft Way 
to the delivering of any Writings to a Jury. 

And at another Day, RolU cited 1 1 //. 4* i g. 
The Plaintiff (before the Trial) delivered afire- 
viate oC his Evidence to the Jury» which con* 
rained no more than was proved in Court, yec 
by this the Verdid was avoided: So AGcb. 31 
EUz. C. B. Mttcalf and Btan. After the Jury 
' were gone from the Bar, they fenc for one of 
the Witneffes and re-exaitiined him, who gave 
the very fame Evidence that he had before gtveo 
in Court, yet the Verdid was avoided ; and the 
Reafon of both is, a Fear and Jealoufy that other 
Matters might be given, tSc. Roll. Trials /i 5. 
pi. 13. 

37 Eliz. Fartbin^h Cafe: A Paper not under 
Sq^I, which was given in Evidence, was deli- 
vered to the Jury \ this did not fivoid the Ver- 
(#i A, becaufe here can be no fuch Fear *, and by 
RolU^ if any Writing (though not given in Evi- 
dence) be delivered to the Jury by the Court, it 
(hall not avoid the Verdiffc. And in the prin* 
cipal Cafe the Verdid was avoided. 
£ferow from Hill 40 Eliz. Rot. 147. In Arreft of Judg- 
one who wM ment after Verdift, it was alledgcd, that a Ju- 
ne Party. J.QJ. j^ijy^rgd tQ his Companions an Efcrow for 
Evidence to them, which was not given in Evi- 
dcQce at the Trial; and adjudged no Caufe to 
arreft Judgment, unlefs it bad been received from 
one of the Parties, which did not appear, Moor 
546. but otherwife if it ,had been given by a 
Party, and the Jury bad found for him. R0IU 
• Trials 7x5* fl^ J5> *6- 

In 
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The ^ury ought not iofee or carry with them 
jmy other Evidence^ than that which is delivered 
them by the Court, and by the Parry himfclf 
broogbt into Court and given in Evidence, 
for it is Caufe to arreO. the Judgment ; as upon 
Evidence to a Jury to prove J^ S. to be Heir to 
ff^. S. a Pedigree drawn by a Herald at Arms is 
not Evidence, nor will the Court fufFcr the Jury 
fo have it with them ; for it is only private In* 
formation without any Proof by Office or other 
fubftanttil Matter. 

A Jury may have with them an Exemplifi* 
cation of Wttnefles examined in Chancery upon 
Oath who are dead\ but if the Exemplification 
comprehends fome Witneffes who are dead and 
fam who Jire livings they (ball not have it with 
itbem. 

No Deed or Writing (hall be privaiefy deli- 
vered to a Jury that was not openfy (hewed ; nfir 
Copies of Books, ^c. but with the JJfeni of 
Parties. 

Writings or Books not under Sealj or a Fine 
indented not exemplified, cannot be delivered 
^o the Jury without Affent of Parties -y though if 
delivered by the Court without fuch A&nty 
this will not avoid the Verdift, where they arc 
before given in Evidence. 

Nothing can be delivered toajury ^iV/^ir/ 
J^ent but that which is oiR£cordor under SeaU 
as the Chirograph of a Fine^ though it may be 
given in Evidence, is not to be delivered to a Ju- 
ry, and indeed if Evidence under Seal be read in 
Court, the Jury regularly ought to have it with 
them, but not if it be not under Seal. 

Where there are fevcral Dcpofuions under thti 
Great Seal given in Evidence, fome of them arc 
read, fome not, thefe the Jury may have with 

Vol. I. S them 



258 OJ the Demeanor of the Jury while Ch* 12. 

them as being under the Great Seal, and might 
be all relative to the fame Purpofe. Fin. Trials 

372. 

In the Cafe of Duke and Veniris^ Mich. 1656. 
B. R. tried at Bar, one Mr. Beverley of Suffolk^ 
a Barrifter, was returned of the Jury, who (ha- 
ving been at a Trial of the fame Caofe alx)ve 
twenty Years before, in iht Excbepier^ and heard 
there great Evidence to make a Deed fraudo- 
lenr, which was now the Conteft) demanded of 
the Court, whether he ought to inform the reft 
. of the Jury privately of this, or conceal if, or 
declare it in open Court ? The Court ordered 
him to come into Courr, and deliver all bis 
. Knowledge which he heard then proved (which 
: Evidence was not now given, becaufe the Par- 
ries were dead) ; and fo he did, being not fworn 
Ni^ta ^&^^^ but only upon the Oath taken as a Ju- 

ryman. 

And certainly it is of dangerous Confequence 
to receive a Verdift againtt Evidence, given on 
Suppofal that fome of the Jury knew otherwife, 
or on private Information given by one Juryman 
to the Reft, where he cannot be crofs-examined ; 
and let fuch Jurors beware of Attaint, but the 
beft Way is (as before) in open Courr. 
Jury adjourn. In a Writ of Error, the firft Error affigned 
«^- was. That Termino Trin. ten Jurors, and no 

more, did appjrar. This ex affenfu partium was 
adjourned until Crdjlino Animar. on which Day 
two others came in and were fworn, being of 
the firft Panel 

The Court were all clear of Opinion, That 
this is no Error, this being good enough, 
they being all to be called again. Leon. 3 Part 

38. 

If 
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If a Juror depart after h* is fworn, he (haUJuw d^art, 
be fined and imprilbned, and by Aflenc of Par- 
tics, another Juror may be fworn. Bro. Jurors 
46. li^. 5. 40. 

If a Man be nonfuited after the Jucy is neady 
, to give iheir Verdict, the Court tnay caufe the 
Amercement of the Plaintiff to be prefently af« 
fecred by thp Jurors. IJb. 8. 39. 

If a Jury give their Vcrdift by Lor, jtisa 
Mifdemeanor and Caufe of a new Trial, although 
in Prior and PoweH Cafe, Keble i Vol. 8 j i . a 
Qcw Trial was denied, becaufe the Lot feemed 
there very innocent. 

But fee Kebk^'i Part 805. A Jury, on Af-^ 
fidavit^ that they gave their Vcrdidt on thrown 
ing Crofs and Pile, were bound to appear to an 
Information ; which 'tis faid broke one of tb<? 
Jurors Hearts. Keb. i Part 811. 

Upon a Motion for a new Trial, on %ht The Kiftg i^^ 
Judge's Certificate that the Vcrdidk w^ againft gainft mar- 
Evidence in Perjury 5 the Court faid, there ^^^^^ ^** * 
could be no new Trial for or againft the King, ^*^H04^*pJ' 
and dented it, but faid^ the Certificate might 
mitigate the Fine. 

Noia ; The Court will not award new Trials 
on the Jurors gainfaying their Verdids, unless 
the Judge, before whom it is tried, conceived 
the Verdidk to be given againft Evidence/ P^r 
Cur, 13 Car. 2. & 5. 

The Jury appearing and fworn in an Infor- 
j^ation of Extortion, the Court wogld not di^ 
charge the Jury upon a Ceffat ProceJfuSj fo xbe 
Attorney General caufed the Clerk Qt the Crown 
10 cater a Noh profequi. • 

• The Duke pf Richmond vcrfus fVifi^ PafiK 
23 CfiT. 2.B.R. In an Eje<9tmcnt the Parties # Vai?t ii^, 
had 4 Trial fit Bar, and a Vccdift for il^tfjm- 
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tiflP. The Court was moved to fet aHde this 
Vcrdift, upon an Affidavil made of ihefc Mif- 
Mirdeffletnor demeanors in the Jury, viz. That they bad 
of a Jury. Boccles of Wine brought them before tbcy had 
given their Verdift, which were put into a Bill 
together with Wine and other Things which 
were eat and drunk by the Servants of the Jory^ 
and the TipftafFs that attended them at the Ta^ 
Vcrn where they were confahihg of their Vordia. 
That this Bill (after the Verdid: given) was paid 
by the PlaintifPs Solicitor; and ihat after they 
had given up their privy Verdift, they were 
treated at the Tavern by the PlaintifPs SoKci* 
tor before the Affirmance of it in Court. 

Council being heard on both Side^as to thofe 
Matltrs, the Court delivered their Opinion ^-^ 
riatimj that the Verdid (hould ftand. Th^ 
faid, they were not upon a difcreironaFy imif^ 
aRde of the Vcrdift, as when the Jury':goe$ a- 
gainft Evidence : But whether thefe Mifi:arriages 
fhall avoid it in Point of Law? 
Eating atthc They all agreed. That if the Jury eat or drink 
P«rty»sChtrgc ^t the Charge of the Party for whond rhey find 
vSia. ^^^ Verdift, it difannuls the Verdift; but here 
it doth not appear. That the Wine they drank 
Was had by the Order of the Plaimiff, or any 
Agent for him: *Tis true, in regard his Solici« 
tor-paid for it afterwards, it doth induce a Pre- 
fumpcion that he befpoke its bcft that again is 
extenuated by its being put intoafiill with oiher 
Things that were albwable; and if the Verdiflt 
fliould be quaftied for this Caufe, it moft be en- 
tred upon the RoU, that it was for drinking at 
the PlaintifPs Charge-, and it is not proved that 
Being treated ,.^[5 Wine was provided by him: Andastothe 
ttfafteVi''' Other Pait, That they received a Ti«at from the 
privy Verdi'a, Plaintiff, after their privy Vcr-^ift given^ and 
does not fpoil ' " before 

the Vcrdia^, 
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before it was giTen ep in Ck)urr, that (hatl not 
avoid the Vtrdift. 

But if the Defendant had treated them, and Unl^ft it !«• 
they had changed their Vcrdift, as they might <^"^^*^.*'^ 
have dftfie in Court, it ftould then I»ve been J^^^f^^^^^ 
void. Co. Lit. 227. b. If after the Jury be agreed 
en their Vcrdift (which the Chkf Juftice faid 
mqil be imemkd (keh an Agreement as hath the 
Signamre of theCDoit put upon i^ viz. a privy 
Verdid) they eat and drink at the Charge of him 
^ w4iom they do pa&it, it fi^aH not a^vpidthe 
Verdid; and if it Ihould, the Court faid, moft 
Verdj6l» given at the Affizes wcnild be void, for 
there 'tis ufiial for the Jury to receive a GoHation 
after the privy Verdtd given, from him for 
whom they find. 

But fuch Practice otight not to be, and if any speaking to 
of the Parties, their Attornies or Sblicitors'ipeak the Jury by a 
any Thing to the Jury, before they are agreed Party con- 
relating to the Caufe, (viz.) That it is a ^lear]^'^^^^^^^ 
Caufe^ or I hope you will find forfuch a one^ or Vcirdia. 
the like, ahd they find accordingly, it (hall avoid 
theVerdid; but if Words of Salutation, ortbe Words of Sa. 
like, pafs between them, (as was endeavoured l«tationdo 



not. 



to be proved) it (hall not. Alfo if, after they ^ 
depart from the Bar, any Matter of Evidence be ^^^^^^^^ 
given them, as DepoHtions, or the like, though their Depar- 
the Jury fwear they never looked on them, yet tare from the 
that (ball quafh their Verdi6t. But they all held Bar, will avoid 
in thisi Cafe, that though there was great Mat- *'• 
ter of Sufpicion, yet there wa9 not Matter of 
clear Proof (as there ought to be) fufficient to 
di(annul this Verdid ; but they faid, it was a 
great Mifdemeanor in the Jury, for which they 
ought to be fined, and that the PlaintifPs Soli* 
citor had carried himfelf wich much Blame and 
S 3 lodif- 
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TipfUfli fin'dlndifcreiion} and tbc two Tipftaffs which at- | 

for not keep- tended the Jury, for thai ihey were not more 

from^WkcT careful, but connived at thcfc Matters, were 

fined the one forty Shillings (who appeared moft 

in Fault) and the other twenty SbilHi^s. i 

VerU. 124. 

One commit- Anonymus^ Mich, zi Car. 2. S.R. One was 

ted for fending commitied for fending a Note to a Jury nnan, (af« 

to know the ter a privy Verdift given) to know what Vcr- 
Privy Vcrdia. jj^ ^j^^y ^^^^ ^.y^^ ^^ 

The Jury being in great Doubt agreed to try 
the Event by tolling up a Sixpence; and the 
Chance being for the Plaintiff, they found a Ver- 
dia accordingly. The Court fet their Verdifl: i 

afide, and granted a new Trial ; and ordered the i 

Jury, who were of the County of Nortbumber* 
landy to attend the Court the next Term. Jones 
t. 83. 2 Lev. 208. 
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If^bai Punijhment the Law hath pro- 
1)1 ded for Jurors offending ; as ta^, 
king Reward to give their VerdiSl^ 
Of Embraceors. Dccies' tantum. At^ 
taint. Several Fines on Jurors. What 
JJfues they forfeit^ and of Judgment 
for Jiriking a Juror in Weftmin- 
fter, &c, 

YOU have already heard how the Court 
may fine the Jurors for their Mifdemca* 
nors in giving up their Verdiftj I will proceed 
in (hewing what Punifliments they are liable 
unto, if they neglcft their Duty ; and doubtlefe 
no Men have more need of knowing what Pe-r 
rial ies the Law infliifts on their OfFepces, than 
common Jurors, who too often being pre-en- 
gaged with Favour to the Plaintiff, or Malice 
againft the Defendant, i^ Jic e converfo^ or with 
common Intereft (as they call it) where Tithes 
or Commons are in Queftion, will neither hear- 
ken to their Evidence nor Direftjon of the Judge, 
but fubvert the whole Drift of the Common Law, 
which will have them of the Neighbourhood 
where the Faft was committed, to the End that 
they knowing moft of the Fad, may confequent- 
ly give the bed Verdid; yet concrariwifc. Ju- 
rors who live neareft, do now-a-days, moft com- 
monly fo fetter themfclves with Favour or Ani- 
mofities to the Parties; that thofc which live 
fartheft off (as Juries from other Counties) for 
the moft part give the clcareft Vcrdids. And 
S 4 hcfw^ 
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how (hould the Judges remedy this Mifchief but 
by feverely punifhing chofe Juries which oflfend ? 
The Law in this will be their Guide, for with- 
out Doubr, (excepting Life and Member) the 
Law hath provided more fevere PunKhmencs 
againft Juries, than agaioft any other Offenders 
whadbever, as well knowing that conufti^ M- 
iimi efi p^ffma : And icommon Jurors geMMliy 
havt nothing to do with this Verfe, Odenmi 
peccari bom^ virtutis mmore*, tfaesefore it is fie 
they (hould be concerned in the ttxx^ Oderimt 
peccare mali^ formidine Pcsna% wherefore the 
jDefcription of what this Pmui is, fiiaA be the 
Subjeft of this Chapter. 
Tjie Penalty If any Jurdr lake a Reward to give his Vef- 
of Juron ta- di^t, and be thereof attainted, at thi Suit of 
kingRcwar<U.Q^hcr ihari the Party, and maketh Fine, he^ 
vchich fueth (hall have Half the Fine-, and if 
any of the Parties to the Plea brin^ his Adioii 
againft fuch juror, he (hall recover his Damages^ 
And the Jurors fo attainted (hall have Imprifori* 
qicnt for one Year, which ImprifbnrtJent fcall 
pot be pardoned for any Fine: This is by the 
Statute of 34 E. 3, cap. 8. 
BhilUotferve 5 £• 3- cap. 10. it is accorded. That if any 
of any other Juror in Affizcs, Juries or Inquefis, take of the 
Imjueft. ofte Party, or of the other, and be thereof duly 
attainted, that hereafter he (hall not be put into * 
any Aflizes, Juries or Inqucfts-, and fieverthc- 
lefs he (hall be Commanded to Prifon, and fur- 
Impriforted ther rinfomed at the King's Will. And the 
•nd ranfomcd, Juftlces, before Whotii (uch Aflizes, Juries and 
{that is) fined: {nquefts, (hall pafsjj (hall have Power to inquire 
arid determine according to this Statute. 

A Man would think that thefe Statutes (liould 
havi^ frighted any Juror from taking Rewards 
10 give his Verdidi. Bur, 

r — ^i4 
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-^"-^^^^id'nMmrtalia peStcra cogis 
Auri facra Jamei t 

So facred is this Lov« of Money, that Con- 
Iclehce hcrfelf mull vail to it, and not ftand'in- 
Competition ^\\\i fuch Allurements: Whcrc- 
^re the Law did redouble irsJP*brce; nay more,, 
produce J a litciei fMmmyfiit. That a Juror 
tskirlg Reward to give his verdift, Ihall ^y ten 
Times as much as he hath taken ; which For- 
feiture,' methinks, fhould make even thoie ^0 
Ibve Mbney beft, refufe to take Money upcm 
tadx an Accduht, beciaufe it is like a Canker in 
rheir fixates, d^privihg them in the End, df teOr 
Times* lAoi^ than it brought 5 for which hear 
the Statute 38 JS. 3. cap. 12. 

Itm^ As to the Article of Jurors, in the 34th jyettitummm. 
Year, it is aflented and joined to the fame, that 
if any Jurors in Affizes fworn, and other Inquefi: 
to be taken between the King and Party^ or 
Party and Party, do any Thing take by them 
or other of the Party, Plaintiff or Defendant, to 
give their Verdi6t, and thereof be attainted by 
Procefs contained in the fame Article, be it at 
the Suit of the Party that will fue for himfelf, or 
for the King, or any other Perfon, every of the- 
faid Jurors fliall pay ten Times as nuich as be 
bath taken: And be that will fue fhall have rhtt 
one Half, and the King the other Half i and 
that all the Embraceors, that bring or procure Embrticeon« 
fuch Inquefts in the Country, to take Gain or 
Profit, (hall be punifhed in the faqae Manner 
and Form as the Jurors. And if the Juror or 
Embraceor fo attainted have not whereof to make 
gree, in the Manner aforefaid, he (hall have the 
Imprifonment of one Year. And the Intent of 

the 
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the King, of great Meo, and of the Commons^ 
is, tbac no Juftice or other Minifter fliall 10- 

2uire of Office, upon any of the Points of this 
irticle, but only at the Suit of the Party, or of 
other, as afore is laid. 

Upon which Sutute there is a Writ called a 

Decies tantum *, and who will may bring it, for 

it is a popular Action, and ties, (as you fee) 

where any of the Jurors, after he is fworn, ta- 

ketti of one Party or of the other, or of both 

Amiidextir. (and then he is called Ambidexter) any Reward 

to give his Verdict, i^c. And it may bie broughc 

againft all the Jurors and Embraceors, although 

they take feveral Sunos of Money, and although 

the Jury give no Verdict, or a true Verdict. 

So F. N. B. gut it doth not lie againft an Embraoeor, if be 

^***>J'*'j"'' takcth no Money, and embaces, or taketh Mo* 

thfnk he'ii »^cy, and dpth not embrace. See Bro, Tit. De^ 

iiiftakcn,for cie^ tantum 13. and F.N.B. 171. 

tk« Statute 

meotioneth aothingof his tiking Money ; and in tny Opinioo, the Cafe 
tf 37 H» 6. 1 3. is fall againft him. 

- A Decies tantum lies againft the Jurors, though 
they do not give a Verdict, if they take Money. 
F.N.B. 171. 
Sjphnicery Embracery is defined in general to be an At- 

definad. tempt by either Party, on a Stranger, to cor- 

rupt or influence a Jury, or to incline them to 
favour one Side, by Gifts or Promifes, Threats 
or Pcrfwafions, or by inftructing them in the 
Caufc, or any other Way, except by opening 
and enforcing the Evidence by Counfcl at the 
Trial, wbqjier the Jurors give any Verdict or 
DOt, and whether rhc Verdict be true or falfc, . 
3 5tf^, -r^ir. 284. 

' ' ' Alfo 
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Alfo it IS an Offence of this Kind barely to k- 
tsour a Juror to appear and ace according to his 
Confcience, or for any Perfon to labour a Juror 
not to appear ; but it is no Offence for the Party 
himfelf, or for any^crfon, who can juftify an 
A6k of MaintenandPto labour a Juror to ap- 
pear and give a Verdid according to his Confci* 
CDce. Ibid* 

Alfo it is an Offence to give Money to a Ju- 
ror after the VerduStj unlcfs it be openly and ^^ 
fairly given to all alike in ConHderation of the 
Expences of their Journey and Trouble bf (heir 
Attendance. Ibid* 

So the bare giving of Money to another to be 
diftributed amongft the Jurors favours of Em- 
bracery^ whetherany of it bediftributcdornoti 
and it is an Offence of the like Kind for a Perfon, 
by indired Means, to procure himfelf, or ano-^ 
I her, to be fworn of a Tales ^ in order to fcrve 
one Side; alfo it is as Criminal in a Juror^ as in 
any other Perfon, to endeavour to prevail on his . ; 

Companions to give a Verdid on one Side, by , \ 

any other Arguments befides the Evidence pro- 
duced, and the general Obligations of Confci- ^ 
cnce. Ibid. 

The Offence of Embracery is punifliable ac 
Common Law by Indidment or Adion ; and 
if it were nt)t known before the Trial, will be 
a good Caufe to fct afide the Verdid. Ibid, 

How Embracery is furcher rciirained and pu« 
niftied by Statute, vide 5 E. 3. cap. 10. 34 
E. 3. c. 8. 38 £. 3. c. 12. and i Hawk. P. C. 
260, (^c. 

If a full Jury appear and fome are challenged iffuw. 
off, fo that the Jury remains for. Default of Ju- Roll. Triaf, 
fors^ the Defaulters fliall lofe their Iffues. 4 //.^s i. r •• 1, 4- 

6. 74 Other- 
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6. 7. Otfa^rwife if a Jury be fwom, and one b 
withdrawn by Gbnfenc. 
BU. pi. z. But if there be* a Joindler of Counfies^ ancF 
a Jury of one County appear, and not o# the 
other; the Defaulters of ^iMCounry fronEr whicb 
enough came, (hall not l^nlleif Ifibes^ becau^ 
the Inqueft doth not retnain for their Drfaok^ 
but for the Default of them of the other Cou»^ 
ty. 4? M. 5. Mis qiutre. 
Anmcmcat. If the Jurors at the Return of the Vimre^ 
cias mike Default, yet they fiiaU not be amerced, 
becaufe the Parties may be claimed it the firft 
Day, but at the Return of the Haieoi Corpcn^ 
fhey flialK 10 £• 4. 19, 1 E. 3. 12. 
tkmanipr X^ ^ny of the Jurors, appear, the Court maf 
Tihu. charge them to inquire if ady of the other Jun- 

iors were within the Town after the Return 5 
^nd if they find they were, they fhall be de^ 
manded upon a Veine^ and if they come not^ 
they Si^U be amerced. Roll. Tit, ?>&/, 6^32. 
|in«r fined for A Juror was challenged, and fix other Jurors 
deponing were^fworn to try the Challenge, who found him 
^IXinwi^ mdiflfercnr, and thereupon the Juror was dc- 
* ' manded, but did not appear; for which Defairie 
he was fined the Value of his Lands for a Year;- 
and the other Jurors inquired of the Va?ue, ^c. 
although the other Party then would have chal- 
lenged him when he was demanded,* fo that he 
nsight have been treit \ but the Court would noe 
admit this, becaufe then the King wogld have 
Jofl: his Fine. 36/^.6.27. 
Jororidjoarn* If a Juror appear, and is adjourned upon Pain, 
cd opon Fain. ^xiA fhakes Dcfauir, in this Cafe, becaufe be fhaH 
be fined to the Value of his Land ptr jfnntm^ this 
flail be inquired by his Companions of the Jury, 
becaufe the Court knows not the Valiie of hia 
Land- Lib. 8. 41. 

2 AVer- 
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A Vetdiot «»s cakm from the Foreman of I^«dlbrg;« 
the Jury, io which one of thcra did not affent, Jj^iZ?* 
and Damages jiflcflcd to twenty Shillings, in ^^ ,,,^^ 
Tre|>ars and Afiaulc ; and afterwards, every one sgmd. 
of the eleven were fined, for giving their Vcr- 
did before they were all agreed. 40 ^ffize lo* 

Where a Jfury are to be fined, a Fine jointly ThcFioeBBift 
impolfid on them, is not legal, but they mufl not be joint, 
be fcvcrally fined, becaufc the Offence of one, 
is not the Of&noe of another, Et nemo debet 
puniripro aliens deliSo. For then it might be 
&id,. Rutilmfecit^ jEmilius pk&itur^ Lib. ii« 
42. 

A Man ftruck a Juror at fF^min/hr^ (fit- PnoifiuoeAt 
ling in the Court) who pafled againft him, and ^ ftrikii^s 
he was thereof indicted and arraigned at the J™^* 
King's Suit, and attainted ; his Judgment was 
That he fhbuld go to the fower^ and ftay there 
in Prifon all Days of his Life, and that his right 
Hand (hould be cut off, and his Lands f^ifed into 
the King's Hands. 41 y^Jifej p. 25. And now 
our Juror fees what PnnUhment it is to ftrike 
liim in the Face of the Court, let him hold his 
Hands from others left theiame Judgment light 
on him« 

By the Statute of 27 Eliz, c. 6. It is enaded, TiTues. 
That upon every firft Writ of Habeas Corpora 
or DiftringaSj with a Niji Prius^ ten Shillirtgs 
(hall be returned as Iffues, upon every Perfon 
impanelled, and upon the &cond Writ, twenty 
Shillings, and upon the third, thirty Shillings. 
And upon every Writ that (hall be farther a- 
warded to try any Iffue, to double the Iffues laft 
afore fpecified, until a full Jury be fworn. 

And thefe Iffues being returned upon a Te- 
nant in Fee-fimple, in Tail, or for Life of ano- 
ther, w of himfelf, or in the Right of his Wife ; 

the 
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the Land he then hath wilt be chargeable for ir^ 
and any Man's Cattle upon this Land may be 
diftrained for it. 

Not fnmmpn- But if the Under-sheriff, ^c. return a Juror 

•d» fummoned, who in Truth was not i^lly fum- 

moned, and therefore doth not appear, andib 

^ lofeth IfTues, the Under-SherifF (hall pay him 

double the Value of the Iflfues lod. See the Su* 
(utes of 35 H. 8. 6. and the z E. 6. 32. 

And Note \ The JLaw hach been fo careful to 
punifh all Offenders, who would endeavour to bi- 
e(s and corrupt the Jury; and tp punilhth« Juries 
chemfelves, if ihcy receive Money to give their 
Verdift, or any otberwife pre-ingage themfclves 
10 any of the Parties, all which is to the End 
that a true an honed Verdid may be given: 
Whiat Ponifliment (hall that Jury have which 
gives a falfe VcfdiA ? 

Such a Punifhinent, that (as I faid before) in 
Civil Caufes, it is without Example : And fure- 
ly, if the Jurors did bear it in their Minds, their 
Verdifts would be always grounded upon their 
Evidence « and not upon iheir own Intereft, or 
any Partialiry tp either of the Parties. 

Wherefore, if the Jurors give a falfe Verdict 
(which is Perjury of the hightfl: Degree) upon 
an Iffue joined between the Parties in any Court 
©(•Record, and Judgment thereupon, the Par- 

Attatei., <y grieved may bring bis Writ of Attaint, in the 
King^s Bench or Common Pleas \ upon which 
twi?nty-four of the bcft Men in ihe County are 
10 be Jurors, who are uo hear the fame Evidciiicc 
which was given <o the Petit J*iry, and as much 
as can be brought io AfEroiance pf the yerdii^-, 
but no other againft k. And if ibefe twemy- 
four (who arc called thcGra/id Jury) find itia 
h\k Ycrdift ; then fpllowcfh tins xcrrjbk and 

iicavy 
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heavy Judgment at Common Law upon the 
Peiit Jury. 

1. That they (hall lofe Liberam legem for Judgmcnc In 
ever, that is, they (hall be fo infamous, as they Attaint. 

: (hall never be rccehred to be a Witnefs, or of 
any Jury. 

2. That they (hall forfeit all their Goods and 
Chattels, 

3. That their Lands and Tenements (hall be 
taken into the King's Hands. 

4. That their Wives and Children (hall be 
thrown out of Doors. 

5. That their Houfes (hall be rafed and 
thrown down. 

• ' 6. That their Trees (hall be rooted up. 

7. That their Meadow Grounds (hall be 
ploughed up. 

8. That their Bodies (hall be ca(l: Into the 
Gaol, and the Party (hall be reftored to all that 
.he lo(V, by rcafon of the unjuft Verdid; So 
odious is Perjury in this Cafe, in the Eye of the 
Common Law; and the Severity of this Pu- 
nifhment is to this End, Ut pana adpaucoSy fne^ 
tus ad omnes perveniat ; for there is Miferic^r'^ 
iiapuniens^ and there is CrudeUtas parcens. And 
feeing all Trials of real, perfonal and mixc Ac« 
tions depend upon the Oath of twelve Men, pru* 
dent Antiquity inflifted this fcvere Ponifliment 
upon them, if chcy were attainted of Perjury. 
J Inft. 294. ^. 

But now by the Statute of 23 H. S. cap. j. 
The Severity of this Puni(hmenc is moderated, 
if the Writ of Attaint be grounded upon thae 
Statute. 



£tt( 
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ButiheKarry giicved may, at bisiEleftioD, 
either brin^ his Writ of Attaint, 4t the Com- 
mon Law, or upon that Statute \ wherefore kc 
.i^e Juror cKped the groaieft Puoiftimeiit, whca 
ht oStxifk. 2 Jfffi. J63, d22. 

And fo I concMe 4S to the Juror;, only with 

t\ityfov6%of Fortefcuf^ ^is tunc (etfi immamr 

Jalutis amms fu£ fturit^ nm fonmiine t^nt^ pa-- 

futj t^ verecundia ianU infama^ veritaUm nm 

Miifitfic Juratus f 

Who then, thoDgh be rq;ard oot.his SonlTs 
JErlealtfa, .yet forfear of fo great :Pttoi(hinent,.aod 
for Shame of fo great Infamy, wxMild not upon 
rbis Oath» declare the Truth ? 

But as to our Pradifer, I would give this 
one farther Adverti&tnent, which relates alfo to 
Jorors. 

When a Verdi& has been given by a former 
Jury in the fame 'Qmfe, and on the lame Evi- 
dence, it is allowed^to g^ve the former Verdid 
in Evidence, and I have known this iottoduoed 
h} the Couofe), as oUigii^ to the latter Jury 
to find accordingly ; intimating, that otherwift 
they do (in Eflfe^). perjure the former twelve 
Mca; which may amufe tender Minds, and 
dcafw them from. the ftridt Inquiry into the Me- 
l^its of the Caufe, in Favour of their Predeccf* 
forges which i&a palpable .Mifta^ and Mifin** 
formatioa for thcfe Rcafons. 

1. The fame Evidence in the. former Cau(e 
and Trial (perhaps) was not fo perfpicuoufly de* 
Uvered as in this. 

2. This Utter Jtiry may be of more faga- 
cious y^d CQmprebenfive Judgment than the 
formen 

3. The 
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3« The Direftioiiis of die Court (which the 
Jqry moft heed) may be more ckarly delivered 
to this Jury, 

4. The Matter in Conteft (perhaps) was &ot in 
the former Trial fo clearly manned by the 
Council, being not fo well inftru&ed aa after^** 
wards. 

5. And laftly, fiippdling the Evidence equal- 
ly delivered by the WitndSes, apprehended by 
the Jury, direfted by tl}e Court, managed by 
the Council, yet it is no Perjury or Fault to dif- 
fer in Judgment ; for if twency-foor Jurymen 
were to try a Matter of Fa£l:, dod twelve were 
of one Opinion, and twelve of another, who is 
in Fault, whilethey judge according to the faeft 
of their Knowledge and Skill, to which (only) 
they are fwora ? And it is a reasonable KiodndQi 
to Jurymen, to make good Conftruftions of dif- 
fering Judgments among them, while we ice 
how oft Jt^ges, them&lves differ in>ftheir Opi- 
nions, on a Matter ftated equally to ^em all, 
and that pot only as to Matter of Iaw, but as 
to Matter of Faft s ^ attending Pra&fiers may 
oUerve in Trials at Bar, ia the (evaal Judges 
ieveral Direftions. And this I bought good io 
advertife, for that I have known VerdifU^iiod 
4)n this unwarrantable Sqggeftion, againftdear 
and ^xt& Evidence, and could inibn^ jbme 
Cafes: Sedverbum fouMc. 

As to the Difference betwixt the Judge and 
the Jury, apd that Queftion which has made fudi 
a Noifc, viz. UnHiber s Jury is^aUtfar gth 
ing iigainft tbeir Eandnue in Cmrt^ cr ibe Diru^ 
iian of 4be Judgt 1 I look upon that Queftion as 
dead and buried, fmce Bufitfi% Cafe, in my 
Tlxx^ Vaughmfs Rsporis 135) yet Ibme of the 
A(hes thereof I may iprinkle here mthout OS^ 

Vot. I, T Ut^ 
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fence. It doth appear there to have been rc- 
iblved by all the Judges, upon a full Conference 
at Serjeants Inn, That a Jury is not fimahh for 
going againft their Evidence, vpb.re an Attaint lies. 
And that it is evident by fcveral Refoluiions of 
all the Judges, That where en Attaint lies, the 
Judge cannot fine the Jury forgoing againjl their 
Evidence or Direltion of the Courts without ether 
Mifdetneanor, 

' And where bn Attaint doth not lie, as in Cri- 
minal Caufes upon Indiftments, &?r. my Lord 
Vaugban fays thcfe Words, TT)dt the Court could 
not fine a Jury at the Common Law, "U'here Attaint 
did not lie, I think to be the clearejl Pofiiion that 
ever Iconfidered, either for Authority orReafon of 
Law. And one Rc^fon for ihis (which can ne- 
ver be anfwered) is, the Jadge cannot fully know 
upon whJit Evidence the Jury give their Verdift; 
for they may have other Evidence ihan what is 
(ht^wcd in Court. They are of the Vidnage, the 
Judge is a Stronger : They may have Evidence 

• from their own perfonal Knowledge, that the 
Witneffcs fpeak falfe, which the Judge knoWs 

• not of; they may know the Witneffcs to be ftig- 
matized and infamous, which may be unknown 
to the Parties civ Court, 

•And if the Jury kno^» no more than what 
they heard in Court, artd fo the Judge knew fa 
much as they, yet they might make different 
Conclufions, as oftentimes two Judges do; and 
therefore, as ir would be a ftrahgc and abfurd 
Thing to punifh one Judge for differing with an- 
other in Opinion or Judgment ; fo it would be 
worfe for ^hc Jur y, who ane Jiidges of the Facr, 
to be punifhed for finding agaiinft the Direction 
cf him who is not Judge owhe Fact. But he 
ibac would be better fati^edtn^this Point, may 

re^cji 
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read rhat C^fe, ^nd the Authorities and Rcafow 
given by my Lord Vaugban. 

It is (hewed in that Cafe, That n^uch of the 
Office*of Jufprs, in order to their Vprdicr, i$ 
Miniftcrial, as not withdrawing frotn their Fel- 
lows after they are fworn ; not receiving iron) 
cither Side Evidence after their Oach, not given 
m Court; not eating and drinking before their 
Verdict, refufing to give a Verdict, and the like; 
wherein if th^y tfangrefs, they are fineable: But 
the. Verdict itfelf when given, is not an Act Mi- 
nifteriiil but Judicial, and according to the be(i 
of their Judgnient ; for which they are not fine^ 
able, nor to be puriilhed but^ by Attaint. 

Nor can any Man (hew, that a Jury was ever 
puniftied upon an Infortnation eicher in Law ot 
the. Star- Chamber, where the Charge was only, 
JFor finding againfi their Evidence^ or giving an 
untrue VerdiSl^ unlefe Jmbraccry, Subornatioi^ 
or the. like were joined, 

. But (he Fining and Jmprifoning of Jurors for kcb. iVxii 
giving their, Verdi£^s^ hvh feve^al Times been '^^* ^ ^^ 
declared in Parliament an illegal and arbitrary *^** 
Innovation) and 0f dangerous Confequence to 
the Governments the Lives and Liberties of the 
People-, ihb osfebrated Trial t>y Juries having 
been confirmed -by many Parliaments. 

LdttktoHj Seer. 368. tells us, That as the Jury Hardrtt 
may iind the Matter at large, that is, a Special ^«P- 409- 
Verdict, (which, the Court cannot refufe, if if* ^^^' ***' 
be pertinent to the Matter put in Iffue) and leave 
the Law to the Court; fo if the Jury will, they 
may take upon them the Knowledge of the Law 
,upon the Matter, and may give their Verdict 
generally, as is put in their Charge. M for 
Example; uporrall General I(]ues« as Not guilt]|r 
pleaded in Tr^fpafs, Nil dehet in D«bly l^d 
Ti wf 
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toru Nuldipijk in AOHe, Nt difiurha p4s in 
^lareimpedit^S^c. chough it be Matter of Laur, 
whether the DeTendflnt be a Trefpafier^ a Dfcbc- 
or, Difleifor or Difturber, io the ^rticolar 
Cafes in Iflbe ; yet the Jury find not (as io a fpe- 
cial Verdict) the Faa of every Cafe by it felf^ 
leaving the Law to the Court* but fifed for Pfain. 
tiff or Defendant upon the Iflue to be tried, 
wherein they refolve both the Law and the Face 
complicately, and not the Fact by itfeif. And 
fo upon Not guilty to an Indictment of Felony^ 
Breach of the Peace, Tre(J>afe, 6fc. ard other 
Cafes where the Law and the Fact are compH^ 
cate and joined, they may detierminevpoii bochi 
yet I muft give them my Lord Cok^s CacKion, 
which is. That ahhough the Jury, if they wiU, 
may take upon them the Knowledge of the Law^ 
and give a general Verdict, yet it is dangett>tis 
for them fo to do; for if they do miftake the 
*• Law, they run into the Danger of an Attainti 
• Therefore to find the Matter ^lecially, « the 
lafeft Way where the C^fo is doubtfol. 

And to end, as I began. That DecanSamm in 
our Books (as my Lord f^augbOftcsAh it) MipuR^ 
ftionemfoRi nan rejpmdent Jikiices^ ml ^u^hnem 
legis nm refpondent Jurattns^ iitfR'aUy taken, is 
true; for if jft be demanded what is the Faa? 
the Judge cannot anfwcr. it. If it be asked what 
the Law is in that Cafe ? xkit Jury cannot &nf«i«T 
it. But upon the Genera! Iffiie^ if the Jury be 
asked the Qucftion, Guikyor not? which in<^ 
dudes the Law, they refolve both Law and Fact, 
In anfwcring Guihy Or Not guilty. So as tho^ 
they anfwer not fuigly to the Queftion what is 
the Law? yet they determine the Law in all 
Matters where Iflue is joined and tried, boc 
where the Verdict is fpccial. ,But in fuch Cafes 
• ' the 
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the Judge cannot of himfelf anfwer or deters 
mine one Particle of the FaA, but mqft leave it 
CO the Jury, with whom let it reft: and conti- 
nue for ever, as the beft Kind of Trial in the 
Work! for finding out the Truth; and the 
gr^ateft Safety of the juft Prerogatives ;of the 
Crown, and the juft Liberties of the SubjeA; 
and he which defires more for either of them, is 
an Enemy tolx>th« 

Abufes by others, in relation to Juries, are 
pcmi(hable i3y Fine and Impriibnment ; as if a 
Man a0attlt or threaten a Juror for having given 
a Verdi& againft him, he may be indided as a 
Difturbep of the Adminiftration of Juffice, aod 
mt who is guilty c^ a Contempt to the King's 
Cbona. 2 Hawk. P.C. 58, 9, 

AHb the Court of Ki^s Bench eranted an 
InfernuKiofi agaioft a Town Clerk, ^rpubliflb^. 
mg an Order of the Court againft Jurors who 
bad found a Perfon goiky of Manflaughter only 
upon an Indidment of Murder, by which Or* 
der the ftid Jurors were declared to be joftly (n^ 
pcdlied of Bribery* H. 10 /Imr. The ^mm v^ 



T3 CHAR 



27^ Cb. 14- 



CHAP. XIV. 

^ Learning of General FerdiSs, Spe^ 
cialVerdiBs, Privy VerdiSis^ andVer--, 
diffs in open Court j and where the In--, 
qtie/i jl?atl be taken by Default^ Inquefts 
qf Office, ifc. Arreft of Jud^menf, 
Variance betwixt the Nar. a^nd the 
Verdi^^ &c. 

Vfrdia: T7ERDICT, (verediSum^ qmji diOtm 
V Veritatis) is the Anfwer of a Jury gi?ea 
to th« Court, concerning the Matter of Fa£l in 
any Caufe committed to their Trial*, wherein 
every one of the twelve Jurors muft agree; or it 
cannot be a Verdi£k And this is the Founda- 
tion upon which the Judgtnent of the Court is 
built, for ei; faSo jus oritur; the Law arifeth 
from the Fa&; wherefore it is no Wonder, tbac 
the I^w hath ever been fo curious and cautelous, 
as not to believe the Matter of Fafb, until it is 
The Credit of fworn by twelve fufficient Men of the Neigh- 
Ycrdias. bourhpod where t^)e jpaft was done* whom the 
Law fuppofeth to have moft Cognizance of the 
Tputh or Falfehood thereof^ which being 
^ fworn (for the Words arc, JuratorespradiSl. di- 
cunt fufer facram. fuum^ (^c.) is the VerdiSl 
whereof we' now treat : And fuch Credit doth 
the Law give to Vcrdifts, that ooP^oof will be 
admitted to impeach the Verity thereof, fo long 
as the Vcrdift ftands not reverfed by Attaint. 
And therefore upon an Attaint, no Superfedeas i$ 
gran cable by Law. Ph. Com. 496. 

And 
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And it is worth oyr Obfervarion, that the ' 
. Law feems to take more Care of the Fad, than ' 
of her/elf 5 for. the major Part of the Judges give 
rhe Judgment of\the La\v, though the other 
Judges diffenf. 3ut every one of ihe twelve Ju-' 
rors muft agree togei her of the Faflt', before 
there can be a Vercfift, which muft be deli- 
vered by the firft M^n of the Jury, 29 ylffizes^ 

/>^- 27- ^ 

Verdicts are either Gtmar or Special. J«"?™ ^' 

A General Feri^i^ is that which is brought into c^J^ai Vcr^ 
the Court in' like general Terms to the General didl.^ 
Iflbe; as if a Defendant pleads Not guilcy, or 
no Wrong, then the Iffue is general, whether 
he be Guilty, or the Fact be a Wrong or notj 
which being committed to the Jury, ihey, upon 
Confideration of the Evidence*, fay for the Plain- 
tiff that the Defendant is guilcy of a Wrong, or 
for the Defend-mt that ic is no Wrqog, G?^. i^ 
Injl. 228. '' , . . 

A Special Verdict is where the Jury find" the Special Vcr- 
Matterat large, according fo the Evidence given, 
that fuch a Thin^ is done by the Defendant ; 
and declaring th^ Courfc of rhe Facr, as in their 
Opinions it is proved,^ pray the Judgment of the 
Court as tQ wh^t the Law is in fuch a Cafe. And 
as a Special .Ycrdict may be found in Common 
Pleas, fo may it .alfp be found in Pleas of the 
Crpwn^ or Criminal Caufes that concern Life 
or Member. 

And it is to be obferved, that the Court can- The Court 
not r^fufe a Special Verdid, if ic be pertincni; pnnotrcfofc 
to the Matter in Iflue, i Inji. 228, ^' 

It hath been qucftioned, whether the Jury ASpcpal 
could find a Special Verdict, upon a Special Verdia may 
Point in IfTue, or n.o, as they might upon the J^y^^^^^ 
Qcncr^l IflTue. But this Qucflion hath been fully u^„ ^ ^^. 
T4 refolvcd /rer, &»f. 
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rcfolvcd to many of our Books; firft in Ph^ 
Com. 92* It is rcfolved, That the Jury ihay 
give a Special Verdict^ and find the Matter at 
W%t^ en cbefcun ijfue en k nmde^ fo that the 
Matter found ai large, tend mly to* the Ifiiie 
joined^ and contain the Certainty and Verity 
thereof. li^. 9.12. 

In all Special Verdicts the Judg^ will not 
adjudge upon any Matter of Fact, but what the 
Jury declare to be of theur own finding, as \xpoa 
an inquifition or fucb like found at large in a 
Special Verdicu fior their finding of it» is not 
an Affirmation thiat all which is in it, is true. 

It is z certain Ruk in all Special VerMs^ That 
if the Jury find the Point in Ifitae, and only put 
a Special Uoubt to the Court in a Mattered Law, 
it is a good Verdict ; but if they don^t find a 
fufficient Matter of Fact, to bring Light enough 
to the Court to refolve that Doubt ; then it is 
ah imperfec^c Verdict and an immaterial Ifliie, 
and a Fenire facias de novo (hall be awarded. 

Ti^is Rule is founded on undeniable Autho- 
rity, and on clear and evident Reafon, becaufe 
the Jury are Judges of the Fact, though the 
I Judges are to judge of the Law arifing on that 
Face 9 and the Jury, in finding the Gift of the 
Action, have taken upon them to find every 
Thing necefiary to make the Defendant guilty, 
if the Point of the Law be refolved for the Plain- 
tiff. Vin. "Trials 39S, 399, 403. 

And in 2 Inft. 425. upon Collection of m^ny 
Authors^ it is (aid. That it hath been rtfblved, 
that in all Actions real, perfonal and mixt, and 
upon all Iffucs joined, <jcncral or Special, the 
Jury might find the fpccial Matter of Fact, per- 
tinent and tending only to the Ifliie joined, and 
thereupon pray the Direftion of the Court for 

the 
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the Law. And this the Jurors might do at 
Common Law, not only in Cafes between Rirty 
and Fiarty, but alfo in Pleas of the Crown at the 
King's Suit, which is a Proof of the Common 
Law. And the Statute tJi Wejlmnfier the a. 
r^. go. is but an Affirmative of the Common 
law. 

And as this Special Verdia is the fafeft for A Freehold 
the Jury, i Injt. ii%. fo in many Cafes it is moft aF» CwkK- 
advantageous to the Party, and helps him where !^ withoai 
his own Pleading cannot. As for Example, foundljvcr- 
ikith Littktm^ Sect. 366, 367, 368. Al^it a dia, choiigfiii 
Man cannot in any Action plead a Condition, caanot be 
which toucheth and concerns a Freehold, with- P^^^* 
out dewing Writing of this ; yet a Man may bp 
aided upon fuch a QMidition, by the Verdict of 
twelve Men, taken at large in an Afiize of No- 
vel difftifin^ or in any other Action, where the 
Juftices will uke the Verdict of twelve Jurors 
at large: As put the Cafe, a Man feifed of cer- 
tain Land in Fee, letreth the fame Land to an* 
other for Term Life, without Deed, upon Con* 
dition to render to the Leflbr a certain Rent, 
and for Default of Payment, a Re-entry, (Sc. 
By Force whereof the Leflbe is feifed as of Free- 
hold ; ^nd after, the Rent is behind, by which 
Che Leflbr entreth into the Land, and after the 
Leffee arraigns an AfSze of Novel dijfeijm of the 
Land againlt the Leflfor, who pleads that he did 
no Wrong nor Biffeifin. And upon this an Af- 
(ize is taken. In this Cafe, the Recognitors of 
the Afllze may fay, and render to the Juftices 
their Verdict at large, upon the whole Matter; 
as to fay, that the Defendant was ieifed of the 
Land in his Demefne as of Fee, and fo feifed let 
the fame Land to the Plaintiff for Term of his 
Life, rendring to the LeiTor fuch a yearly Rent, 

payable 
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payable at fuch a Feaft, (^c. upon fuch Condi- 
tion, that if the Rene were behind at any fuch 1 
Peafty at which it ought to be paici^ then ic 
(hould be lawful for the Leflbr to enter^ ^c. 
By Force of which Leafc the Plaintiff was feizcd 
10 bis Demefne as of Freeliold ^ and that after- 
wards^ the Rent was behind at fuch a Fe^ll^ 
(^c. By which the Leflbr entred into the Land, 
upon the Pofleffion of the Leflee. And pray , 
the Difcrction of the Juftices, if this be a DiC- 
feifin done to the Plaintiff or not. Then, for 
that it appeareth to the Juftices, that this was no 
Diffeifin to the Plaintiff, infomucb as the En- 
try of the Leffor wa$ congeable on him, the ^ 
Juftices ought to give Judgment, that the 
Plaintiff (hall not take anv Thing by his Writ. 
of Affiz^ •, and fo in fuch Cafe the Leffor 
(hall be aided, and yet no Writing was ever 
made of the Condition *, for as well as the Ju- 
rors may have Conufancc of the Lcafe, they 
alfo may as well have Conufance of the Condi- 
tion, which was declared and rehearfed upon 
the Leafe. 
Lialeton, Ifl the fame Manner it is of a Feoffment in 

5ca. 367, Fee, or a Gift in Tail, upon Condition, ^al- 
though no Writing was ever made of it. And 
as it is faid of a Verdid at large, in an Affize, 
(^c, in the fame Manner it is of a Writ of En- 
try, founded upon a Diffeifin, and in all other 
Adlions where the Juftices will take the Vcrdidl 
at large, there where fuch VcrdiiSl at large is 
made, the Manner of the whole Entry is put 
in Iffue. 

But in Affize of Rent, it cannot be found 
CO be upon Condition, unlefs they alfo find 
the Deed of the Condition. Roll. Trials 690. 
Rpl 4/ 

Sq 
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So of a Confirmation in Fee to Lcflce for 
Years. Ibid, pi 5. 

Per Hale Chief Juftice, Guildbalk Hill. 1671. 
A fpccial Vcrdia may be found as to Damages 
in an Adion of the Cafe ; as the Cafe was there, 
viz. Pro ^er*, and if fo, (^c. then fuch Da- 
mages I if fo, i^c. tbeti Daoiages fuch ; and 
he faid, He bad known itfo done in Bebt^ and the 
Damages three IVdys. 

Alfo in fuch Cafe where the Inqueft may Gen»a! 
give their Verdift at large, if they will take ^"5^ .^ 
upon theni the Knowledge of the Law upon^*^]^/^^^ * 
the Matter, rhey may give their Vcrdidt ge- court cannot 
nerally, as is put in their Charge ; as in che refufe a gene 
Cafe aforcfaid, they may well fay, that the ral Vcrdia, if 

Lcffor did not diffeifc the Lcffcc, if ihev will, ^e Jury win 
^^ find Jt ; It was 

^^- fo held before 

JufUce /^Wi&a«y> Lent Affizes iSZi.inVerdon'z Cafe, %X Cambrid^i., 

In local Trefpajfes the Jury cannot find the 
Defendant guilty in another County •, becaufe it 
is lojcal^ but they may find Afts in any other 
Place in the fame County, for a Jury may there- 
of have Conufance : The Finding of JJfets is 
npt local, and may be found in a foreign Coun- 
ty, even in Ireland •, for Affets is the Subftancc 
of the Iffue. Rcfijgnation, Divorce, i^c. may 
be found in a foreign County, fq may a Deed, 
Leafc, and Rcleafe, or Grant of Rent, &ff. in 
one County be found in another where Locality 
is not fpecially put in Iffue,. or where the Place 
\St not material, but is only put for the Vcnue^ 
Fin. Trial. 379, 380. 

The Jury may likewifc find Eftoppel, which 
(T^nnot be pleaded, as in the fecond Report, f. 4. 
it well appears, where one Goddardy Admini- 

ftrator 
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ftrator of Jamn Newtm^ brought an Adion of 
Debt againft John Denton^ upon an Obligation 
made to the Inteftate, bearing Date the 4th 
Day of Af^ik Jhmo 24 M%. The Defendant 
pkaded, that the Inteftate died before the Date 
of the Obligation, and fb concluded, that dw 
fax) Bfirip waa not his Dscd \ upon whicktkejp 
loere at Iffiie. 

And the Jury found, that the Defendmt de-^ 

fivered it aa his Deed, J$fy go Anm 23 EUx. 

and found thr Tenor of the Deed in hmt varta^ 

N^mint Univerji^ &^. D«r. j^Aprilis Amm 

24 Eli%. And that the Defendant was afive 

30 July Armo 23 EU%. And that he died be« 

fore the faid Date of the Obligation, and pnqped 

Confideration of the Court, if thia waa the De* 

fendant's Deed : And it was adjudged by Aih^ 

ifrjtm Chief Juftice, WMh^m^ Perum and 

Walmjleyy that this was his Deed ; and the Rea- 

fon of the Judgment was, that although the 

Obligee in pleading caanot aUedg^ the Iklivery 

fbkei Tbat a before the Date, as it is adjudged in i z H. 6. i« 

Deed mxf be which Cafe was affirmed to be good Law, be«f 

I^f!l/St*^ caufc he is eftopped to take an Avcrtncnt againft 

d^^Sifi^ a^ any Thing cJ^preffcd in the Deed ; yet the Ju* 

befete, be- 'ors, wbo are fworn ^ veritatem duend. (hall 

cade it (ball not be eftopped. For an J^oppel is to be con- 

Botbeintendl- duded to fpeak the Truth, and therefore Ju- 

^tbeDe^ »'<M's cannot be eftopped, bccaufc they are fworn 

ivbicb Mj b^ ^^ fpc^ ^^ Truth- 
after the Date, 12 £f. 6. I. As in Wade fqppofed in A. to plead tiiat J. 
is a Haorkt in B, and not a Town of itfelf, admitteth the Wafle, &c. 9 H. 
6. 66. and the Jury cannot fiod No Wafie, for that woald be agauuft 
the Record. 

Elloppd, But if the Eftoppel, or Admittance, be ■ 

iCro.jio. within the fame Record in which the Iffue is 
"•♦• 53- joined. 
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jotntd, upon which the Jurors pve their Vci^ 
di&^ there they caluioc fitxl any Thing agaiiA 
dib) which the Farcies have affiffid^ and ad- 
Imicted of Record, although ic be 001 mies for 
the Conrc ikuy give Judgt&ent Qpon a Thing 
confelTed by the Parcses, and the JuroHs atr 
Aoc (0 be charged wbh any fiiGh Thing, but 
only with Thin^ in whkb the Par€ie$ vary. 
2 Goi^ 4. 

So Eikippels which bkid the latereft of the 1 blL ^27.0, 
Land, as die taking of a Leafe of a Maii^s owta 
Land by Deed indented, and the like, being 
fpeciaHy.foDQd by the Jufy^ the Qsurt ^cu^c 
t0}iK%e, according to the ^lecial Matter ^ for - 
albeit fiftoppels r^olariy ntioH be pleaded and 
relied upon, by apt Conclufion, and the Jury 
is fworaiR^ vmkftem dkeni* yet when they find 
vmtaUmfaSi^ they {>urfue>re(l their Qatih,^^and 
^e Court ought to judge according to Law. 
So nwy the Jury find a Warranty beii^ given 
in Evidence, though It be 'not pleaded, becaufe Warranty aot 
it bindeth the Right, unlefs it be in a Writ ofl>l?«W- 
Right, when^be Mife is joined upon the sneer ' ^ 

Right. I h^. 227. 

Verdlfts ought to be fiich, that the Court Uncertafo 
tnay go clearly to Judgment thereon, and there- Vcrdifts* 
fore Verdicts finding Matter inceriainly, oram- 
bigiloofly, are infufficient and Void, and no 
Judgnoent (ball be given thereupon. As if an 
Executor plead Pkne ASmini^rmnt^ and Iflfue is 
joined thereon, and the Jury find that the De- 
fendant hath Goods witUn his Hands to be ad- ^ 
miniftred, but find not to what V^ue, this is 
an Uncertainty, and therefore an infufficient 
Verdict. Uh. 9. 74. i Infi. 2 2 7^ 

In all fpccial Verdicts, the Judges will not Special Vci-- 
,adju(%e of any Matter <if Fact, but this which did. 

the 
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the Jury declare* to be true of their own find- 
ing. And therefore the Judges will not adjudge 
upon an Inquifition, or aliquid Tale found at 
iargc in a fpecial Verdict, for their finding of 
this is not an Affirmation, that all which is in 
this fe true. Siderf. a Fart 86. 
The Office of It is the Office of the Jurors to ftiew the Vcw 
the Juiy. fity. of 4:he Fact, atW leave the Judgment of the 
. Law to the Court. And therefore, . upon an 
Indictment of Murder, ^d feknice percujjity 
(^c. If the Jury fihd ^r«^ /««r««ii yet the 
Verdict is good ; for the Jjidges of the Court 
^rcto rcfolveupon the. Specials Matter^ whether 
it was felonice^ and fo Murder, or not^ lib, 9, 
^g. And if the Couitt adjudge it Murder, then 
the Jurors, in the Conclufion of their, Verdicr, 
find th^ Feion guilty of ^i^sMairder contained 
in the Indiam^t. 

A Jury. may take Conufance of a Deed. W/£^- 
€Ut DaSei^and made befwe Time of Memory, 
' . and find it if they will,, though they- arei not 

bound t(^ do it. . :; 

, The Jury cannot determine the Intentidn in ^ 
Deeds or Wills \ this belongs to the Court, wfeb 
is tc^conftrue by the Rules of I^aw : But what 
is, orisncM:, an Inlent to. do a Thing within an 
Act of \Rarliamenr,*this a Jury is to deternafoe 
becatafe ibc- Intent is to be collected &om Facts 
*and Circumftapccs of -which they arc ^the^ pro- 
per Judges. 

Mattcrof Record xxi^Idc found by a Vecdift 
^t large, but the Jury are not comptllable to 
find it; Recovery hath been found by Verdift 
widiout (hewing of it «ndcr Seal ; asaJJo a Fine 
not pleaded or given in Evidence. So a Ncle 
€fa jFi»^, or a Recovery without the Record it- 
fdi^pbpiefigiUi^ or the Number Roll «iay be 

givea 
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^itrcn in Evidence, if the Jury will accept of 
it. Indeed rhefe ought cither to be pleaded^Md 
made Part of the Record to be tried, ordfe 
given in Eridence y«^ />(j:/:/^\/gff7//, and then the 
Jury are bound to take Conusance of them. 
f^in. Trial, 384, 385. 

A Verdift that finds Part of the Iflue, and Vmlia'find- 
finding nothing for the reft, is infufficient for teg Part of 
the whole, beCaufc they have not tried the the Iffiic. 
whole Iflue wherewith they are charged : As if j^"^^* "*^* 
an Information of Inrrufion be brought againfl: ' ^ * 
one, for intruding into a Meflbageand an hun- 
Klred Acres of Land: Upon the General Iflue, 
the Jury find againft the Defendant for the 
Land, but fay nothing for the Houfe j tHis is ^ 

infufiicicnt for the whole. 

But if the Jury give a Verdift of the whole Finding mow 
Iflutr, and of more, (^c. that which is more than the Ifiii^. 
is Surplufage, and fhdl' not ftay Judgment : ' ^"^- 2«7- 
For Utile per inutile non viiiatur. Leon, i Part ^^"g****^' 
66. Cro. I Part 130. But qcceflary Inci- x^b.^jp^jt 
^ents required by Law, the Jury may find. 389. 
Siderfin 232. 

If che Iflue be upon a Defcent, and the Jury 
find the fame, and a continual Claim, that as 
CO the continual Claim is Surplufage. 7 //. 6. ,: .w 

8, 9, 10. 

An Action of the Cafe on Deceit was brought, 
for that lie fold unto the Plaintiff two Oxen, 
and warranted them to be found 5 on not guil- 
ty, the Jury found him Guilty as to one, and 
Not guilty as to the other; and good ; for that 
the Action was founded not on the Contract, 
-but the Deceit. 3 Cro, 884. Gravenor and 
Mete. 

In Debt the Plaintiff^ declares, that he had 
Judgment ajgairift Baron and Feme for a Debt 

of 
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of the Wife\ dum fxia^ 13 c. that they nvere * 
in Ejcecution, and fuffered co dcspc ; the Jury j 
feund the HuflMnd onlf ia EsKCutioo^ and 
efcaped, and Todgmepc for the PlahitiE R0* 
h$ru imfiu Uirbirt^ HiU. 12 Car. 2. C M. 
I Sid. 5. 
lUatiffiAere ^^ ^^^ ^^^ ^ Verdict may be found for 
hoKd though the Plaintiff, and yet he xn^^ be barred. 
Vetdiaibr Am 40 Af. 6. in a M^ndameMf all the 
'^^ « . Pomts of the Writ found for thePlaindS; and 
vet he was barred for this Rei^bn; for althoqgh 
' he was Heir to his father, yet becaiife the dder 
BrcMher by the Half Blood did enter^ he was 
barred. 
Whaethe X^C 10 ^Mny C^ks^ tmj almc^ in all, the 
Verdiaoivht Jury ought to find more than is pcit in W^ 
^ ^'^\ "S'* *^^^^^^* ^* Venfict is not good & aad cfaere^ 
2^" fore they are to affefs Damages and Cofts, be- 

csaufe ii is Parcel of their Ciwge, as a Confe- 
^nt c^n the IflUe) though it be not Part ^ 
ihe.IfTuQ ill TVimiNJ. Lib. 10. 119. 

A Yerdid inull be fufRcieat in Matter and 
Form, be the fame Special or GeneFal, and 
th^efoiie they imift find Damages and Cofts^ 
where the fatne ought to be found. 
Jhummhf ■ &'^n Treipars aga>inft tw(», one comes and 
2be&fln- pleads Not guilty, and is found Guilty. In this 
VA. c^fe, the firft Inqued fhall affefs Damages for . 

the whole Trefpafs, by both Defendants j ami 
afierwards the «ther comes and pleads Not 
' guilty, and is found Guilty : The finduig of 
Damages by the firft Inqueft, m which he waa 
AitainL ^^ Party, (hall bind him ; and thcFcfore if 4fhe 
''^ Dam^es.are outrageous.aod exceffive^ the De- 
fendant in the laft Inqueft (hall have anj^Auatat* 
il^. 10.119, 

So 
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So in Trcfpafs, ^are claufumfregit^ if Iffuc 
be joined upon a FeofFmenc, and the Jury give 
oucrag^us Damages, an Attaint lies ; for che 
Inquiry of Damages is confequent and depeot 
dent upon the IlTue, and Parcel of their Charge. 
Ibid. 

In the I ith Report, fol 5. It was refolved, Damages by 
That in Trefpafs againft two, where onecomds the &rft In- 
and appears, iSc againft whom the^ Plain tifF^^^v 
declares with ^fimdxum^ (Sa who pleads, and 
is found Guilty, and Damages afiefled l^ the 
Inqueft».aod afterwards the other comes and 
pleads, and is found Guilty; the Defendant 
which pleaded laft (hall be charged with the 
Damages .taxed by the firft Inqaeft:; for. the. . 
Trefpals which the Plaintiff had made joint 
by his Writ and Count, and done at one 
Time, cannot be fevered by the Jurors, if 
they find the Trefpafs to be done by sdl, 
at one and the fame 'J'xvm as the Plaintiff 
declared, . : . 

. So in Trefpafs againft divers Defendants, if Several 0»^ 
they plead Not guilty^ or fcveral Pleas, and"^****- 
the Jury find for the Plaintiff in all, the Jurors ^^ ^"^""^^ 
cannot affefe feveral Damages a^inftthe De- „ qq^cj. 
iendants, becaufe all is but one Trefpafs, ^^nd 
made joint by the Plaintiff, by bis Writ and 
Count; And ahhoogh that one of them was 
more malicious, and Ae faSa did more and 
greater Wrong than the others, yet all camecb 
do an unlawful A6){, and were of one Party, h 
that the- A^ of one is the hGi of all of the 
lame Party being prefenr. But in Trefpafs a- 
gainft two, if the Jurois find one Guilty at one 
Time, and the other at another Time, there fc- 
veral Damages may be taxed. But if the Plain- 
tiff bring ^n Aftion of Trcfpafc againft twd. 

Vol. I, y and 
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and declare upon a fevenl Trefpals, his AAion 
fliall abate. And this is the Diverficy between 
the finding of the Jury, and che Confeflkm of 
ibe. Party. 

And in Trefpfs, where the Defendants plead 
fevcral Pleas* all triable by one Jury^ and they 
find generally for the Plainuff, the Jiirbrs can- 
tioi fever the Datnages \ if they do, their Ver^ 
diS: is vicious. 

If the Declaration be on fevcral ^Dunagessp 
touching every .Part in lin^eial, ifhe VerdiS: 
•pugbt to find the Damage feveral, as the Decla- 
ration is. 

So in Wafte, for every feveral Pared. 

Sa;in a %Prirmi/»ir^ againft the Principal and 
Ac^efl^ry. 

So. in a forcible lEntry, where fonie are 
foqnd to detain forcibly, and others to enter 
forcibly, 

. Jf dne be found Gyiky of feveral Trdjpaires, 
the Damages may be incire. . 
.; If one of the Iflfues be a Jeofail, and the Da* 
mages intirely afleifed, 'tis ill in both. 

Bat Cod in thefe Cafes muft be intire. 

Bu( in Trefpafs agair^ two, where oneap^ 
.pears^and pleads Ndt guilty to a Declaratioo 
againil him, with a Simul cum^ iSc. and after- 
wards the other appears, ^and pleads Not guilcy 
to a Declaration againft him alfo, with a Simul 
fum% (^c. Whereupon two Vtmn fat. iffue 
our, and one IlTue tried after the other, and fe« 
vieral Damaiges afle^ed ) In Judgment of' the 
Lw, tjie fevcral Juries ^ive one Verdift, ajiat 
one Time, and the PlainrifF hath his Elc^n 
to have Judgment^ melicriius dampniSyby ei- 
ther of the Inquefts, And this Oiall bdnd all, 
^uc jStf/ njfiun^ Execu^fc^ 

It 
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It is a Maxim, That in every Cafe where an Damages. 
Inqucft is taken by the Mife of the Parties, by » V^oJ^^ ^* 
the fame Inqueft (hall Dapages be taxed by ail. 
And in Mich. 39 H. 6. fol. i. in an Aftron of 
Trefpafs againft many, (who pleaded in Bar ihe 
Term before) and one of ihem made Default, 
which was recorded : There ic is refolved by all Writ of la- 
the Court, That for favingof a Difcontinuance, qwry- 
a Writ of Inquiry of Damages ihall be award- 
ed 9 but none fhall ifTue out, becaufe he fhall 
be contributory to the Damages taxed by the 
Inqueft, at the Mifc of the Parries, if it be 
found for the Plaintiff: And if ic be found 
againft the Plaintiff, (hen the Writ of Enquiry 
Ihali ifTue forth. 

And the Reafon wherefore no Writ (hall if- Ibil. 
fue put at firft« to inquire of Damages, until, 
6?c i$, becaufe that if a Writ (hould iffUe out, 
ar^c] be executed, this is nothing but an Inqueft 
of Office, and not ar the Mifc^ of fhc Parries ; 
and yet this- Inquiry (if it might be allowed) 
ought to lerve for all the Damages ; for Inqui- 
ry, of Damagies (ball not be twice, and th(; 
others which h^e pleaded to thq Inqucft, if 
the liTue be found againft them, (hall be 
chargeable to thofe Damages which are found 
by the Inqueft of Office, and if they be excef- 
fivc they fhall have ng Remedy, although (here ^ 
be no Default in them: For they cannot 
have an Attaint, becaufe it is but an Inqueft , 
of Office. 

So in Trefpafs of Affumpjit againft two, if 
one cbnfcls the Adlion, or let it go by NU die. , 
and the other plead, the Jury upon the IfTue 
fhall afTefs the Damages againft both. Kek 
\ Part 623. 

U 2 Bat 
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Dtmages by Bat in Trefpafs againfl: two, who plead Not 

^ wft^^* ^^' 8^'»'7» ^^' fcvcrally ; and fcvcral Venire fiui- 

TiGo. 6. ^^^^ awarded, the Inqueft which firft paffes, (hall 

aiTcfs Damages for all, and the fecond Inqueft 

ought not to alTefs Damages at all, but that 

the Defendant fliall be contributary to the 

Pamagcs affeflcd by the firft Jury, notwith- 

ftanding he is not Party to it; yet if thefc 

Damages be exceflive, he (hall have an Attaint^ 

becaufe, though he is a Stranger to the liTue,' 

yet in iiaw he is privy in Charge. And io 

no Damage or Mifchief can accrue to him 

iQ (his Cafe. 

V€fdia,wbe|i Now let us fee, when fomcthing is left out of 

h wlof I? ^^^ Verdia, which the Jury ought to have in- 

guiry,"&f. " q^ir^d, whether it may be fupplied by Matter 

Vide lic,caf,6. ex poji foSo \ and how 1 And for this, know. 

That ff Damages be left out of a Verdift, 

this Omiffion cannot be fupplied by Writ of 

Inquiry of Damages; for this wouM prevent 

the Defendant of his Remedy by Attaint, 

which would be very mifchievous \ for then fuch 

Omiflion might be on Purpofe to deprive the 

Plaintiff of his Attaint. Lib. 10. 119. 

And the Rule is, That when the Court ex 
Officio ought to inquire of any Thing, upon 
which no Attaint lies, there the Omiflion of 
this may be fupplied by a Writ of Inquiry of 
Damages; as in a ^are Impedit^ if the Jury 
omit to inauire of thcfe four Things, that is to 
hyy de plepitudine^ ex cujus frafentatiimeyfi tem^ 
pus femejlre iranjierit^ and the Value of the 
Church per Annum, there the PlaintiflF may have 
a Writ to inquire of thcfe Points, Vyer 241, 
?6o. becaufd 6f tbefc no Attaint lies, as it is 
hvideri in 1 1 H. 4. 80. becaufe that as to thefe, 
the tnqucft is but of Office. But in all Cafes, 

where 
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where ^ny Point is omitttd, whereof an Attaint 
licih; there this fhall not be fupplied. by a , 
Writ of Inquiry, upoa which no Attaint li- K^b. 1 P^t 
cth. And therefore in Detiniaej if ihc Jury ^^i. 
find Damages and Colt, and 116 Valde^ as they 
ought, this (hall not be fupplicd by Writ of In- 

2uiry of Damages^ for the Reafon aiforefaid. 
It Jic in fmilibus. IM. , 
The PlaiotifF was nonfiiit- Attd upon tlic in R€plevlo;^ 
Statute lyCut. 2. 7. the Jury iocpiired of the 
Value of the Ciittle, fcil. 55. L and ^. 12 d* 
But they did not inquire What Rent was dr« 
rear : And it was moved to^fupply it by a new 
Writ of Inquiry, as in a ^are Impedit\ bfit 
it was anfwered^ that the Statute f|ys, in Cafe 
of a Nonfutt, the fame Jury Ihall iaiquire of the 
Value of the Ckttle, and the iLent arreau 
Sid. 480. teb. 2 Part 409. 

A Vetdift Upon an UFue of Mifnomer, pteald- Abateme&i 
cd in Abatement^ is peremptory g and if the 
Jury omit to find Gofts^ they cannot be fup- Cofts. 
plied by a Writ of Inquiry^ &t. ' Keb. 2 Part ' 

545- r 

But how then ? WHar; (hall the Plaintiff lofe Vcfdiaftt 
the Benefit of his Verdift, becaufe the Jury aiide, becaofll 
affcflcd no Damages, or did infuffidenily affefs Jjj ^Jj^^^ 
them ? Certainly in fuch Cafds where Damages f^g^^ 
are only to be recovered, he muft lofe the whole 
Benefit of his Verdidt; but whcrp any Thing 
elfe is to.be recovered befides Dariiages, as in 
Debt, Ejectment, &fr. he may releafe his Da- Releafe Da* 
mages, and have Judgment upon his Yerdift as »*§«• 
,10 the reft; And fo where Damages are to be 
recovered, if Part of them are affefled inroffi- Cartel's Rcj^. 
cientlyi and Part w^ll^ he may have Judgment 5»- 
for thofe Damages well afieffed. And tffteh- 
U 3 limes 
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Vcrdia fet times the Infoflklency of the Declaration (hall 
Jjfliifufficu' ^^^ ^^^^ ^^^ Vcrdia J as if an Aftion upon the 
*Bcy"intlMl Cafe be brought upon two Promifcs, and one 
DecUiation. of them be infufliciently laid, and the Verdi& 
give intire Damages, this is naught for the 
whole ; but if the Damages had been feverally 
aflfeflfed upon the fevetal Promifes, then the 
Verdift as to the Promife well laid (hould bate 
ftood. Lin. Rep. 6, 1 Keh. 488. 
mdcafeof i^ the 1 1 th Report^ f. 56. Afoiy* brought a 

whmncme ^^^^ ^ Annuity againft Bentbdm^ and the Par- 
were affdTed. "^^ defccndcd to Iflue, which was tried for the 
Plaintiff, and the Arrearages found, &c: Buc 
the Jurors did not afltfs any Damage! or Cods -, 
which Vtrdift waS ihfufficienr, and could not 
be fuppliol by Writ of Inquiry of Dattiages : 
^Whcrcforelthe Plaintiff releafed his Damages 
and Cofts, \nd upon this had Judgment \ updn 
which the Defendant brought a; Writ of Error, 
and afligned the Error aforefaid, fiii the Infuf- 
ficiency of the Vcrdift ; fed Judicium affinm- 
tur^ becaufe the Plaintiff had rd^afcd hi^ Da- 
mages and Cofts, which is for the Benefit bf 
the Defendant; 

In Detinue of Charters, on Non detinet^ Ver- 
dict for the Plaintiff, and Damages, but the 
Jury did not find the Value of the Deeds, and 
a Writ pf Inquiry was awarded 10 that PiKpfefe, 
and returned, and ruled good *, and by "Twijien 
Juftice,- Dcbc agaihft Executor, who pleads 
Plene^ ^c. and it is found again(bhim, add the 
Jury gave no Damages, that cannOc be aided by 
Writ of Inquiry. Bnrtan verfus RotiMjimy 
I ntd, 246. Pafcb. 17 Car.Z:,' B. R. - ' 
RdetfeofDa- In Z)y^r, 22 ESz. ^Sg^ 370. in a Writ <rf 
St^wCTt'^tt^ ^J^}^ Cuftodio! terra 6? b^eOs^ the Jurors 
^dlaiOfeffcd. .aflcffcd Damages intircly, which was infuffi- 

c^cnt. 
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ricnt, for it Jay not for the Heir j yet the 
Plaintiff releafcd his Damages, and had Judg- 
ment for the Land : And Nott^ That infufEci* 
cnt Afleffnient of Damages, and no Affcffing is 
all one. 

The Jury ought to affefe no more Damages Damaged and 
fro injuria illata, than the Plaintiff declares for ; Cofts* 
but they may afTefs fo much, and more-over^ 
give Cofts, which is called Expenfie litis *, tho* 
in the proper and general Signification 
Dampnum alfo comprehends Cofts of Soit, as 
the Entry, reciting both Damages and Cofts* 
well affirms, fcil. ^^ dampna in t$to fe attin^ 
guni ady iSc. 

But if the Jury do afTcfs more Damages than Moi'e Dama- 
tbe Plaintiff declaries for, theTlaintiff may re- ges than the 
r , mit the Overplus, and pray Judgment for the i'laintifFdc- 
Refidue, as in the joth Report;/. 115. In ^^*'^' ^'''* 
Trefpafs, the Plaintiff declared ad dampnum^ ♦ 

Gff. 40 /. At the Trial the Jury affefTed Da- 
I mages occaftone tranjgrejfionis pr^diSP ad 49 /« 

And for Cofts of Suit 20 j. Upon which Ver- 
di(9f the Plaintiff, at the Day in Bank, remit- Damages re- 
ted 9/. Parcel of the faid 49 /. affeffed for Da- muted, 
mages, and prayed Judgnhcnt for 40/. (:o which 
Damage he had coanted) with Incrtafe of 
Cofts of Suit, and had 9/. de Incremento added 
by the Court, which in all amounted to 50 /. 
and had his Judgment accordingly ; upon which 
a Writ of Error* Vas brought, and the Judg- 
ment affirmed. 

For as in real Aftions, the Demandant (hall ^^^^ j,. 

not count to Damages, ^c. becaufe it is incer- 

tain to what Sum the Damages wijl amount, 

1:^ reafon he is to recover Damages pendant ts 

• Brief ;^ fo in tfic Cafe of Cofts, be fhall rcco- 

U 4 vcr 
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ver for the Expences depending the Suit, whie^ 
being uncertain cannot be comprehended in the 
Count, becaufe the Count extends to Damages 
paft, and not to Expences of Suit. For in per- 
Damages in fonal Adions he couits to Damages, becaufe he 
real and per- (ha|i recover Damages only for the Wrong done, 
tonal Aaions. ^^^^^ ^^^ ^^.j^ brought, and (hall not recover 
Damages for any lL\i\ii^ pendant k Brief. But 
• in real Aftions, the Demandant never counts to 
Datnages, becaufe he is to recover Damages aU 
fo, pendant le Briefs which are inccrtain. 
^"^« -J^ The Jury may, if they will, aficls the Da- 
JL^tt ^ mages and Cofts iniirely together, without 
making any Diftin€lion, 18 £. 4. 23. But then 
they muft not ailefs more Damages and Cofts 
than the Damages are which the Plaintiflf 
counts to, {at if c.hey do, the Plaintiff fhall 
^ recover only fo much as he hath declared for^ 
without any Increafe of Cofts, becaufe thj> 
Court cannot diftinguKh how much they incepdn 
ed for Coft, and how much for Damage. 
loCokeu;. j^s in 13 H. 7. 16, 17. one Barrel brought 
a Writ of Trefpafs, and counted to his Damage 
twenty Marks; the Defendant pleaded Not 
guilty, and the Jury taxed the Damages and 
Cofts of Suit jointly to twenty-two Marks, and 
the Verdidt was held to be good for twenty 
Marks, and void for the ]^eGdue, becauft it' 
doth not appear how muct>^as intended for 
Damages, and how much for Cofts; fo that 
there may be more Dam^jges than the Plaintiff 
declared for, or lefs, and fo the Court knows 
not how to increafe the Coft ; wherefore he 
Ihall have Judgment but for twenty Marks, by 
reafon of the Incertainty. 
Verdift a- Where a fpecial Verdift is not entered aci- 

Sol ^''ding ^«^ «hc Notes, the Record may be 

. z ajnendcd 
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amended and made agree With the I^otes at 
any Time, though it be three or four, 6?r. 
Terms after it is entered. Zdb. 4. 52. lib. 8. 
162. Cro. I Part 145. 

In the Cafe of ^urmr and ThaJgate^ Mscb. 
1658. B. R. it was faid per Curiam^ That fpe- 
cial Verdicts may be amended by the No^es, 
but the Notes cannot be amended or enlarged 
by any Averment or Affidavit^ for that were 
to find a Verdict by the Court. Yet in that 
Cafe, where the Notes were. That the Judg- Not«. See 
menr, 6fr. was vacated front per Rule, the ^«h. 1 Part 
Verdia was amended, vacated per Curiam prtnu^^^ 9<>7- 
per Rule % for fo much is implied in the Notes. 

See a Verdidi: amended by the Notes after 
Judgment, and Error brought, i Roll Rep. 82. 

If the Matter and Subftance of the Iflue be Fonn. 
found, it is fufficient, for prccife Forms are Hob. 54. 
not required by Law in fpecial VerdiSs, (which 
are Ihe finding bf Laymen) as in Pleadings 
which are noade by Men learned in the Law, 
and therefore Intendment in many Cafes (hall 
help a fpecial VerdtA, as much as a Teftament, H 

Arbitrament, ^c. And therefore though he 
which makes a Deputy ought to do it by Efcript 5 
y.et when the Jury find, generally, that J. was 
Pepucy to B. ail necpffary Incidents are found 
jby this ; and upon the Matter they find^ that 
he was made Deputy by Deed, becaufe i^ doth 
tanumounr. Lib, 9. 51. And in the fifth Re- 
port, Goodaf% Cafe, it was refolved, That no 
Matters in a fpecial Verdi£b (hall be intended 
and fupplied, but only that which the Jury re- 
fer to the Confideration of the Court. 

In all Cafes where the Jury find the Matter 
committed to their Charge at large, 'and over- 
more gonclgde againft Law, the Vprdidt is good, 

and 
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mConclufion. ^^d the Conclufion ill. L/^. 4«.+2- And the 
Moor 105, Judges of the I^w will give Judgment upon the 
269. fpecial Matter atcording to the Law, without 

Lilt. Rep. having Regard to the Conclufion of the Jury, 
»35»94» • who ought not to take upon thetn JudgCDcnt of 
the Law, Ub. lo* ii. 

Upon every General Jfue^ if the Jury are 
in Doubt, they may give th^t Vcrdi£t at large, 
and leave the Matter to .the Difcretion of the 
Court } biK it is otherwife on a Special Iffue. 

Ttdugh the Jury may take upon them the 
Knowledge of the Law, and give a general 
Ferdiffj yet it is not prudent for them fo to doi 
for if they miftake the Law", they rutv into the 
Danger of anAtuintj 'tis. therefore the fafcft 
Way, where the Cafe is doubtful, for them t« 
find ^^Jpecial Matter. 

A Ipecial Vcrdift cannot be given in any 

A6tion but where the Iffue is joined upon the 

General Iffue^ and not where it is joined on the 

fpecial Matter with an ahfyue boc^ ^c. Yet Coke^^ 

t Inji. 227. ^. tells us a fpeqial Verdid, or a 

• Verdift at large^ may be given, in any ASion^ 

• and upon any Jffue^ whether general or fpecial, 

and that the Law is now fecdcd in this Boinr. 

' Fin. Trialy 399. 

A Vercjift may be taken by reafonable Intend- 
ment where it Hands iiprigbc and nothing in the 
Verdift to impugn it; but where they find, a 
meer Matter of Fa6k, as Livery at fuch a Day, 
this (hall not be taken by Intendment one way 
or the other. 

After a Vcrdidt the Court will admit any In- 
tendment to make the Cafe good, and all Sur^ 
• plufagc will be rcjeaed, and no Prejudice ad- 
mitted^ See 2 Ld. R^rym. 56o, 865, 

3 ' In 
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In a fpecial Verdift, whertby any Man is to 
be charged or hurt, or conviifted, thoagh the 
Jury find MatUr of Evidence enough for them 
to find the Faft, and give a Verdift agaittft 
him ; yet, if they do not find the Faft, fmb 
Matter, though pregnant Evidence, will not 
warrant the Judge to intend the Faft or convi(^ 
the Party. 

After a Vcrdift it may be intended^ That no 
Damages were given for Matter infenjible \ but 
o^fef^ble Matter it Cannot be fo intended, tho* 
it may be infufficient in Law. Ibm. 405, 406^ 

407. 

Whcrefoever a Jury begins with a fpecial 
Mattet^ with vl general Conclufion upon it, con^ 
trary to what the Law and Court judge upon 
the Jpecial finding -, or, when they begin With a 
direfl: Verdid, and after deduct fpecial Matter^ 
cmtrarj to their direft Verdift, and clofe wich 
fubmitting the whole to the Court 5 in cither 
Cafe, ihtj^ecial Matter makes the Verdift and 
over- rules the general. Ibm, 413* 

Where the Declaration in Tr efpafs is, Cum ^^ general 
aliquibus averiis, of a Number uncertain, and ^ ^* ^^^' 
the Verdift is as general as the Declaration, 
Cum aliquibus averiis^ there the verdift is good, 
Cro, 2 Part 662, 

In EjeSione firm^^ where the Plaintiff de- 
clared of a Meffuage and three hundred Acres 
of Pafture in D. per Nomina of the Manor of 
Monkbal^ and five Clofes per Nomina^ f^c. Up- 
on Not guilty, the Jury gave a fpecial Vef- 
dict, t^/2. ^oad four Clofes of Pafture, con- '' ; * ^ 
raining by Ettimation two thoufand Acres of 
Pafture, that the Defendant Was -not guilty, - ** * 
^oad rejiduum they found Matter in Law. ' * ■ * 
AndJt was moved -by Teherton^ ^hac-tWs ^a^^/r^y^. 

Verdict ^*w, inccr- 
tain. 
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Verdict was imperfect in all : For when the 
Jury find th^t the Defendant was not guilty 
of four Clofes of Pafture, containing by Efti- 
mation two thoufand Acres of Pafture, it is 
incertain, and doth not appear of how much 
they acquit him. And then, when they find 
^oad refiduum the fpecial Matter, it is un* 
certain what the Refidue is, fo there cannot 
be any Judgment given ; and of that Opinion 
was ail the Court, wherefore they awarded a 
Venire facias de novo^ to try that Iflfuc. Cro. 
2 Part 113. 

EjeBione firma of thirty Acres of Land in 
Z). and S. The Defendant was found guilty of 
Siwaitifi' ten Acres, and ^oad refiduum Not guilty; 
*•*• and it was moved in Arreft of Judgment, thac 

it is uncertain in which of the Vills this Land 
Jay, and therefore no Judgment can be given : 
Sed non allocatur \ and it was adjudged for 
the Plaintiff, for the Sheriff (hall take bis In- 
formation from the Party, for what ten Acres 
the Verdict \^a$. Cro. lail Part 465. diverfitas 
apparet. 
Circanfian- Where the Jury find Circumftances upon an 
CCS. Evidence given, to incite them to find Fraud, 

&r. yet the fame is not fufficient Matter upon 
which the Court can judge the fame to be 
Fraud, 6?r. Brownhwh 2 Pare 187. Yet in 
many Cafes the Jury may find Circumftances 
and Prefumptionsj upon which the Court ought 
to judge. As to find that the Hufband deli- 
Moor 192. vered Goods devifed by the Wife. Upon this 
Cart. Rep. the Court adjudged that the Hufband affented 
^^ to the Dcvifc at firfl. 

P^M amend- Where a Verdict is certainly given ^t the 
td. how. Trial, and uncertainly returned by the Clerk 
of the Aflixcs, ^c. The Pq/iea may be amend- 
ed. 
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cd, upon the Judge's certifying the Truth how 
the verdidl was given, i Cro. 338. See Kib. 2 
Part 875. Where the Court would not compel 
the bringing in the Pofiea. i Part 346. 

In many Cafes a Verdift may make an iU in Plea made 
Plea or Iffue good. As in an Adlion for Words tP^ hy Ver- 
Tbou wast perjuredj attd bafi much to anfiver^^%. . 
for it before God Exception after Verdid for ^ *^^' ^^^' 
the Plaintiff, in Arrefl of Judgment : For that 
it is not laid in the Declaration, that he fpake 
the Words auditu quamplurimorum^ or of any 
one, according to the ufual Form: Sed non 
allocatur \ for being found by the Verdidl 
that he fpake them, it is not materia), air 
though he doth not fay in auditu plurimO" 
rum ; whereupon it was adjudged for the Plain- 
tiff. Cro. r Part 199. So want of a Day iti 
the Nar. made good by Verdift. Keb. 2 Pare 

354. 

See Cro. laft Part 116; where the Bar was 
ill, becaufe no Place of Payment was alledged, 
yet the Payment being found by Verdid, ic 
was adjudged well enough, for a Payment in * 
one Place, is a Payment in all Places. Kib. i 
Part 662, 771, 786, 793. Sid. 306, 290, 341, 
342, 379. Ijtt. Rep. 184, 200, t?f. Mod. Rep. 
42, 43. Hard. Rep. 42, 43- 

In an Aftion of the Cafe for Continuance 
of a Wall, by which the PlaintifPs Lights 
were flopped in an ancient Houfe. Per Cur*: 
The Plaintiff ought to (hew the Wall was new, 
and is not helped by Verdift. Keb. i Part 

584- 

Not guilty is a good Plea after Verdifl: in Jf 
fumpjit ; fo on Non AJfumpfit the Jury may find 
the Defendant guilty. Keb. 1 Part 795. 

In 
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In an Aftionyir Agumpfit^ laid twenty Years 
fipcc, i^ non ctU. infra fe^c annos^ &f repUc. in- 
J\ra fix annos^ which Js a Departure, yet the 
Vcrdid. helps it. Keh. i Part 566, 
. In pleading Riens avoit Jour del briefs and 
faid not Ne unquepuis^ and (he Jury find it^ ic 
is helped by th^ Verdi A. 

put Dr^^ faid, the fame afccr Verdi<St was 
Wpcd by the Statute of Jeofails. 

The like 22 B. 4. 46. ^^ /r jg^jriCn ne fuit 
f^fie que Dower Jour del Efpoufal^ &c. 

Sio if an Execi}tor plead Riens enter mains 
jour del briefs i^c. and omit N< unque puis. 

5 ^- 7- H. 

Debt ver/us Debt brought upon a Bond againft an Heir 

Heir. fn the Deiinei only, and gpon Riens per Difient 

there was a Verdict for the Plaincid ; it is naught 

upon a Demurrer, but after Verdict is aided by 

the Statute 16 &? 17 Car. 2. cap. 8. which is 

(after feveral Matters of SuBftancc) thereby 

enacted to be amended after Verdict, and other 

Matters of like Nature, not being againft the 

^ ^ight of the Matter in Suit, feff. (ball not ftay 

Judgment. Sid. 342. Keb. i Part 259* 278^ 

309, 470. I Part 662, 771. 

.An Indictment of Extortion againft a BailiJf, 

quod colore officii^ epctorfive fcf injuriofi he took 

Money, and (heweth not the Particulars ; good 

per Curiam^ efpecially after Verdifl*. Keb. i 

I^art357. 

A Repleader In an infortnation for not repairing a High- 

was denied, ^^y }„ ihejr Parifh. Upon Non debent re^ 

li« 820 /^^r^r^ the" Verdict found fo, for the Defcn- 

^^ ' ^' dant. The Court held the Iffue ill, becadfc 

Way. 'tis contrary to Law ; the Way being in their 

own Parifh, they ought to have (hewed who 

ought to repair; and if the Verdict had found 

that 
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that the Defendant ought to repair, irb^d been 
well enough \ hawover after Verdict, the Court 
gave Judgment, that the Defendant ^(hould be 
acquitted. 

Trefpafs by Baron and Feme de tlmfo fraiitf 
of the Baron's, and for the Battery of the 
Feme, ad dampnum ipferum. The Defendant 
^oad the chufum\fregU pfeaded Not guilty^ 
^ad the Battery juftiges. And foff the &ft 

«^e, it was. found for the Defendant ; and 
r the dbcond^ igt the PlaintifF,. and now mo* 
vcd ia Arreft of Judgment, That the Deda* 
ration is not good, becaufe the Baron joins the 
Fenie with hi in ia Trefpafi d^ cla^ofraSd^. of Baron and 
the Baron, which ought not to be j but fttf ^^™*- ^^^ 
the Battery of the Feme they may join, where^ ^^^ '^^^^^ 
to all the Court agreed; but it was moved, agatnft Baron 
That in Regard it was found againft the and Feme, of 
Plain tifis for this Iffue, in which they oughn '^''^P*^^ ^.^">« 
not to'join, and the Defendant is thereof ac J^^^XrVer. 
quitted, arid the Iffue is found agaioft- the De- dia'allowcd ' 
fendant, for that Part wherein they ought to good. 946. 
join ; this Verdict has difcbarged the Decla- 
ratifin for. that Part which is ill, and is good 
for the Refidue. As in 9 £. 4. 51. Trelpafs 
by Baron and Feme, for the Battery of both : 
The Defendant pleaded Not guilty, and found 
Guilty, and Damages affeffcd for the Battery 
of the Baron, by itfelf, and for the Battery of 
the Feme, by itfelf} and Judgment was given 
for the Damages for the Battery of the Feme ; 
and the Writ abated for the Refidue. And 
of that opinion was Lea^ Chief Juflice, arid 
Dodridgef but Hougbian and Cbamberlaine con-^ 
tra. For the Declaration being ill in, itfelf in 
Subftance, the Verdict (hall never make it good. 
Adjourned. 2 Cro, 655. 

Rocbd 
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ItMheiuii^M Rcchel and his Wife brought an Action ti 
Trefpafs and Aflault in the Exchequer^ Hill. 
1659. agaioft Sfeel and others, for beating the 
Hufband and Wife ; who pleaded Not g^ilty» 
and the Verdict found Steel Gutlcy of the Bat- 
tery of the Wife, but found nothing concerning 
ihe Hufband ; wherefore Judgment was ftayed ; 
but the Barons held, That if the Jury had found 
the Defendant Not guilty, as to the Hu(band» 
then the Verdict had helped the DecIaratto|L 
and the Plaintiff fhould hare had JudgmeU 
for the Damages for the Battery of the Wife. 
Hardrefs 166. 

Hartan and his Wife declared in Trefpafs for 
beating the Wife, ad dampnum ipjbrum^ and 
good. Siderfitt 387. 

The Jury may find any Thing that may be 
given in Evidence to them, as Records, ei« 
ther Patent, Statute, or Judgoaent, Things done 
in another County or Country ; for which fee 
Evidence before. Hot. 927. And of thofe 
Things they ought to have Conufance ; they 
are to have Conufance alfo of all Incidents 
and Dependants thereupon ; for an Incident is 
a Thing neceflfarily depending upon another. 
Co. Lit. i%y. bi 

If the Verdict may any ways be conftnied 
good, a conftruction to deftroy it ought not to 
be made. Carter^s Rep, 80, 94. 

If one of the Jury be outlawed when the 
Verdict is found, the Verdict is not good, but 
may be reverfcd by Error, 

In a fpccial Verdict, the Cafe in Fact muft 
be found clear to a common Intenrf without 
Equivocation. Vaughan^^ Rep. 78. 
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If the |ury eoljeia the Contents pf a. Died, Contents of • 
find ^Ifo fiod the D^ed $n hcec ^eth^ the Court ^^^' 
. 4? not to ju4ge iipon their Colleftion, but upon 
the Deed itfclf. The Jury may find the Con- 
tents of a Deed or Will proved by WitnefleSk 

Jim ^ 

friffaji fqt difturbiog Jiitn of his Common Ctymmon. 
belonging to an bundrjcd Acreis, and the Jury 
6nd Common fon fifty> this is for the Plain- 
tiff; Qtherwife upon an ^vowry^ or ^(td 
permitiat^ which are founded upon the Hight, f^ideapm. 
[ but t^e Trefpafs is for Damages. Palmer'^ 

Rep. 289. 

If the lylafter and Subftance of the Iflue be The VerdlA 
found it is fpiRcknt^ though it beagainft theti^ayhcagaintt 
Letter of the Iflue. As in the firft lujiitutes, Jj^j^^^^f 
foL It 4* b. A Mpdus deHmandi was alfedged tbeSubftanc« 
^ by Pi^^fcription Tim^r out of Mind^ for Tithes is found. 

of L3fnbs,\and thereupon Iflqe joined* And 

[ the iury foupd* that before t\?cnty Years then 

\ l^ft p^fi:^ th.erfe was fiich a Prcfcripnonj and Prefcription* 

thftt for thiefe rw^jniy Years, he had paid 

Tithe-Lan^b in Specie. And it was objcdcd 

.firft, Tb,»it .thp IflTpe was found agaijift, the 

t Pteintiff, fo;^ that the Prefcription wa5 general 

L fgr all the Tiinie of the Prefcription, and twert- 

^ ly Years fail ihcfcoiF* Secondly, That the 

Pa;ty, by P^ytwht of Tithes in Specie^ ha4 

I wavfd the Prafcfiptioo or Cuftom. But it wa9 

ji4}udged fpF the {^laiotiif j f^r albeit the M$* 

dus ^nvmatidi had not beeo paid by t|ie Space 

of twenty Years, yet the Piefcription being 

fpUod, tbe SubfUoc^ of the X&ic is fouiKl for 

. . the PlaiotiflT. 

]^ an AflHe of D^rrd/w Vrtfenimmt^ if the Avoidance. 
Plaintiff alledge tfa/e Avoidafice of the Church, 
1^ Privation, and the Jury find the Voidance 
Vol. L X . by 
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by Death, the Plainriff ftiall have Judgment j 
for the Manner of VoiJance is not the Title of 
the Plaintiff, but the Voidance is the Matter. 
I Injl. 282. 

If a Guarclian of an Hofpi^al bring an Aflife 
againft the Ordinary, he plcade^h that in bis 
Vifitation he deprived him as Ordinary ; where- 
upon IflTue is taken, and it is found that be de- 
prived him as Patron ; the Ordinary fbaUbavc 
Judgment, for the Deprivation is thcSabftance 
of the Matter. Ibid. 

The Lcffec covenants wirh the LeflTor not to 
cut down any Trees, tfr. and binds himfelf 
in a Bond of forty Pounds for ifie Performance 
of Covenants. The Leflee cut down ten Trees^ 
the Lcflbr bringeih an Aftion of Debt upon 
the Bond, and afligneih a Breach, That the 
Leflee cut down twenty Trees; whereupon 
Iflue is joined, and the Jury find that the 
Leflee cue down ten : Judgment fhall be given 
for the Plaintiff, for fufficient Matter of If- 
fue is found for the Plaintiff to forfeit the Bond. 
Ibid. 

And this Rule holds in Criminal Caufes : 
For if A \x appealed or indifted of Murder, 
viz. that he of Malice prepenfed killed J. A. 
and pleads that he is Not guilty modo ^ format. 
yet the Jury may find the Defendant Guilty of 
Manflaughter without Malice prepenfed, be- 
caufe the Killing of 7. /i. is the Matter, and Ma- 
lice prepenfed is but a Circumfl;ance. Plo. Com. 
loi. ilnJi.iSi. 

And geo'erally where modo fc? forma are not 
of the Subftance of the Iflue, but Words of 
Formy there it fufficeth, though the Verdi(3: 
doth not find the precife IflTue. 

i As 
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As if a l^^an bring a Writ of Entry i» cafu 
,provifo^ of the Alienation made by fhe Tenant 
in Dower to his Difinheritance, and. counteth 
of the Alienation^* made in Fee; and the Te- Alieiiation. 
na-nt faith, That tie did not alien in manner as ^ 
. the Demandant hath declared ; and upon this 
they are at Iffue, and it is found, by Verdid, 
that the Tenant, aliened 'in Tail, or for Term 
of another Mart's Life. The Demandant fliall 
recover, yet the Alienation was not in Manner 
as the Demandant hath declared. Littleton^ 
Se£l, 483. 

',. Alfo if there be Lord and Tenant, and the 
Tenant hold of the Lord by Fealty only, and 
the Lord diftrain the Tenant for Renr, ^nd the 
Tenant bfingeth a Writ of Trefpafs againft his Trcfpafs by 
Lord, for his Catile fo taken, ^nd the Lord the Tenant 
.plead that the Tenant holds of him by Fealty againft tlie 
and certain Rent, and for that Rent behind he °' ' 
cametodiftrain) fc?^, and demands Judgment 
of the Writ brought againft him, ^are vi tf . 
armis^ ^c. And the other faith. That he doth 
not hold of l:\im in Manner as he fuppofed ; 
and upon this they are at Iffue. And it is - 
found by Vcrdidl, that he holdcth of him by 
Fealty only ; in this Cafe the Writ fliall abate, 
and yet he doth not hold of him, in Manner 
as the Lord hath faid ; for the Matter of the , 
Iffue is. Whether the Tenant holdeth of him 
or no ; for if he holdeth of him, althpugh that 
the Lord diftrain the Tenant for other Services 
which he ought not to have, yet fuch Writ of 
Trefpafs, ^are vi t5? armis, &€, doth not lie 
againft the Lord, but fliall abate. Littleton^ 

X 2 ; Alfo 
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Alfo in a Writ of Trefpafs for Battery, or 
for Goods carried away, if the Defendant {^ead 
Not guilty in. Manner as the Pkintitf fuppo- 
feth, and it is found that the Defendant is guil- 
ty in another Tov/n, or at anorbcr Day, than 
the Plaintiff fuppofes, yet he (hall recover. 
Hid. Sea. 485. 

So the Jury may find the Confpiracy at an- 
other Day, for the Day is but Form. 

In Battery, if the Defendant juftrfy at ano- 
ther Day with a Traverfe, Devanf & ^pr^s^ fee 
may be found guilty at another Day. 

If the Defendant by his Plea agree with the 
Plaintiff in the Day, Year and Place, and the 
Plaintiff reply de fon tori detnefn fans tid <aufr^ 
and the Defendant prove an .Aflaok by the 
Plaintiff, the Plaintiff (hall not gi?e in Evi- 
dence a Battery at another Day. RoU. Tit. 
^rial 687. Vidt devmi^ cat. 11. 

And fo in many other Cafes ihcfe Worda, 

fcil. In Manner as the Demandant cr the Plaintiff 

fuppofed^ do not make any Mateer of Subftande 

of the IlTue. Littleton^ StSl. 485. 

Modo^/orma And 'tis a Rule, That where the Iffue tsiken 

when Words goeth to the Point of the Writ or Aftion, there 

'l/™\^''modo(^ forma are but Words of Form, as in 

^"^ ^^^* the Cafes afoVefaid. Ibid. 
When of Sub- But when a collarerhl Point in Pleading \% 
fiance, and traverftd, as if a Feoffment be alledgedfey twd, 
b^fh^vS""^^"^ this is traverfed modol^ form^ and 'tis 
did. * ^ found the Feoffment of one, there modo &for^ 
So * J. mah material •, fo if a Feoffment be pleiaded 
fumpfuZdo^ by Deed, and it is traverfed Mfqm hoc, quod 
/orma,vLpon anfeoffavit modo &f forma^ upon this collaccral K- 

Indebitatus Af- 

fumpfit^ there modo iff formA were not mattrial. ^ecu$ when the Adion 
is upon a Colktecal Promire* 

, ' fue. 
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Ibc, modo fcf forma are (o cflifntial, as the Jury 
cannot find ^ Feoffment without Deed. Co. 
Littleton 282. ' 

But here is a Diverfiry to be obferv'd. That Trefpafs 
albeit the liTue be upon a collateral Point^ ycc ^areml^ 
if by the finding of Part of the Iflue, it (hall ^«"li««ot' 
appear to the Court, that no fuch Aftion lieth xfor^ for di- 
for the Plaintiff, no more than if the whole ftraining his 
bad been found, there modo Cj? forma are but TenanCwitii- 
Words of Form, as in the aforcfaid Cafe of ^"^ Caufe. 
the Lord ahd Tenant, in Littleton^ S^£f, 4S4. 
it plainly appears ; for it was all one,' whecher 
the Teoant held by Fealty oiiJy, or by Feajry 
and Rent, bccaufe if eiiber was true, the Te*- 
nanc could have no Trefpafs, ^are vi i£ ar^ 
nds^ againft the Lord in ^at Cafe, by the Sta- 
tute -of Muribridgg^ cap. ^. i Infi, 281, ^. 

After the Verdid reconied, the Jury cannot jury cannot 
▼ary from it, but bdibrc it u recorded they may. vary from 
vary from the firft Offer of their Verdift. And ^^'''' ^^'"^^^ 
that Vcrdidiwhioh is jecottled ftail ftand. 1 Ivfi. "^^^d " '^' 
Z2y. Ph. Com, aji. 

Tiarc is alfo a Verdift givefl m opeo Court, Open Verdift 
and a prinry VicndiA given out of Court, before ^^^ P^'^^Y 
any of the Judges of the Court ; fo called, b^e- ^^'^*^* 
caufe it ought to be kept fccret and privy from 
cath of the Parties, twrforc it be affirmed in 
Court. Plowd, 111. 

ficcaufe the Jury may vary fnooi their private jhe Wy 
V^rdia ; as if that find for the Haintiff^ ^the may vary 
eptn Verdid miay be for the Ddfendaat, and ^^^^ « private 
this fiiall ftaod, and die private Ycrdia ftiall ^^^^^^ 
Dot^ be deen^ed a Verdi& ; for the Jury are 
charged openly in Court, and in Court rbeir 
Vefdift x>ughc to be received, jand this which 
they pronounce openly in Court, (hall be.std** 
judged their Vcrdift. Plowd. zii.k. 

X 3 And 
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And although it is ufual to take the Vcrdift 
fecreily, when the Jurors are agreed, yet this 
is iiot of the Neceffity of Law, bur of the Cur-, 
tcfy of the Law, for the Eafe of the Jurors ; and 
in fhis Cale, their Saying (hall not be their 
Verdiiit till it is openly pronounced in the Court ; 
for when ihey come in the Court, the Plaintiff 
fhall be demand :iJ, and then may be nonfuitcd : 
But when they ^ivc their Vcrdidl fecretly, the 
Plaintiff is not demandable, nor can be then 
n£)nfuited ; but he may be nonfuited, when the 
Vcrdid of Right ought to be rendred ; ergo 
the. Force is in the giving of the Verdict 
in the Court, and not clfc where. Plowd. 
211. b. 
Bro. T/>. Vcr- And alfo in the Court itfelf, if they pro-r 
dift, 12. nounce their Vcndift, they may change ir, if 
. \, . they be miftaken, or if it be not full in Law, 
or for fame other reafonable Caufe immediately 
perceived ; therefore if they may vary and con- 
tradift their firft Verdift given in open Court \ 
a fortiori upon betrer Advifement they may do 
fo, when their firft Verdid: was given out of 
Court, and they not difcharged ; for they be in 
the Cuftody of the Bailiff, till they be difcharg- 
ed in Court. Plo, Com. 211. Moor 33. 
Jury (hall give The Jury having once given their Verdift, 
but one Vcr- although it be im per fe6t, (hall never be fworn 
did in the ^^^\^ ^pQ^ ^he fame Iffue (unlefs it be in Cafe 
lame au e. ^ Affize, when the Party is to recover by 
View of the Jurors.) But there muft be a Ver 
nire facias de novo. Cf/). 2 Part 210. 
Verdiagood If a Verd 161 be good in Parr, and naught in 
in fart. another Part, it ffiall ftand in Part, and a new 

Inqiieft (hall be for the reft. Bro. Tit. Ver- 
diS, 89. 

- ' For 

4 ■' . . • 
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For the Jury's Dicedtion in their Verdid, ^^^^ P®^"^*** 
greater Liberty is* permitted in pleading ^^^^^^}^^\ ^ 
Matter doubtful in Law ; for a Traverfe (for Jy^ Direaioii 
, this Reafon) may be omitred : As in Debt in their Ver- 
agatnft an Executor, it is a good Plea to fay, <ii<ft. 
Adminiftration was commiited to him, and 
therefore he (hould be named Adminiftrator,. . 
and not Execqtor, without traverfing that he 
\, is not I Executor ; for ihe Lay-People know no 

\ Difference between one adminiftring as Exe- 

I curor, and on^ adminiftring as Adminiftrator. 

9 £-4. 33-' 

For this Reafon likewife the Special Matter 

may be pleaded together with the General If- 
fue, ^c As that the Obligation put in Suit 
was fealed by him and delivered to A, to keep Afpecial 
tin certain Indeqrures were made between the^^ ^-^ 
I PlaintifFand him, before which Indentures made, *'^* 

\ the PlaintifF took the Obligation out oflhePof- 

1^ feffion of A. fo is not his Deed. This is good, 

j and yet by this general Conclufion, the Matter 

[ precedent fhall not be waved; for it were peril- 

ous to put the Special Matter in the Mouth of 
[ Lay- People. 9 /^. 6. 3 8. . * Where the ^ 

* So likewife in Trefpafs, if a Rdeafe be ^^"^ "P^" » 
i pleaded in a foreign County, and tried there for ^^tTeTis tried 

the PlaintifF, there alfo (hall Damages be af- in a foreign 
feffed by the fame Jury, For where the Prin- County, Hun- 
cipal is tried, there alfo (hall the Accefiary atid ^^^^t ^^* 
Incidents be inquired of. I need ufe no other p^*!^^^ j ^ 
Inftances to illuftrate this, thar^ theCafe abovc^ .j^gj-gjlj^'^c- 
faid. Hoil. Trials 6Sy. L.pL 1. ccflkryihallj 

' be tried. 

They may find a Condition to defeat a Free- 2» 47^ H- 
hold of Land, although it be not Pleaded ; JJ'^^JJ™^^^^ 
but of Things in Grant, they mutt alfo fii^d gj^^^-J*^^^"*" 
X 4 the ' , • 
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the Deed of the Condition, ibid. 690. A 

Upon a Traverfe of a Leafe A/^^^^ j^forma^ 
the Jury may find a Lcafe of anocher Date, 
ahhough the Date be miftaken in the Plead- 
ing, but not a Leafe made by another, than 
from whom it was pleaded ; for this is out of 
the Iflue in Mactcr and Form. Ibid. pL 6. 
Heb, 272. 

In an AlCze of Rent, the Jury may find that 
the tlent was granted with an Attornment, al- 
though no Specialty be ihcwcd. Ibid. 6^1. pi. 8, 

A Fine or Recovery may be found by the 
Jury without (hewing of it under Seal The 
Jury cannot find againft what is admitted by the 
Record. Siderfin 271. RolHrialy 691.-^ 

If theVcrdift be contrary to a Matter of Re- 
cord, it may be fee afidie as nought. 

If ^I^arfy be found by Infpeiftion tobe wirb- 
in Age, the Vcrdidl that finds him of Age Ihall 
be holdcn for none. 

A Verdift finding Matter igainft the Re- 
cord is a Jeofail. 11 tl. 6. 4a. 

They may find a Di\^orce^ which is a R.eeord 
in the Spiritual Court, but riot by our Law. - 
:RqII Trials 6gi. ^pl.A- 

The Verditi: found an Atrainder of rclony 
, not pleaded) nor given in Evidence Jub pedefi' 
gilli^ 26 A[[.2, and the Court took ic ill. 

So if a Fine and Recovery were found, not 
pleaded, nor given in fevidencc Jub pede Jigilli^ 
26Jf5. Ibid.pl. 2, 3. . . 

The Jury i^ not to inquire of that which is 
ajgrced by the Parties. Ibid. R. pL i. 

As in bower, if the Tenant layS' he has been 
always ready to render Dower, and the Iflue be 

if 
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i^ m HtifBand clied ftifed, thg Jary !§ not tb 
iriqUire if tKe Mate Was dbWible, fbr tfiis ii 
cohfdfed. thid. pL 1. 

if tHa Defdidant doth ttdf d?h^ iht Wsfte, Waftc. 
but pleads Shbth^f Mat^^^ y?///c«, ««/ /irV/ t«i^ 
hu^ (Sc. The Jury is not to inquiFy 6f the 
A^aft^, but give Daffidg'ds although hd Wafte 
b€ madd. /^'<i, ft 3. 

In JDebt upon a Bond, with a Cdhditibfl td Award, 
ptfrdrrh an Award, and thfe DeftAd^rtt |riekd * 
nultum fecit Miifim, iihd the Pkifttiffi-eply, 
fecit Jrhifttuii, ahd^ fets It f^^rh, diid the Dfi- 
fendant rejoin Nul tiel A^&fd^ thfe Jyvy tanftdl 
fihd any Matter tfehWs to iHike f hfc AWafd Vdid 
lA Law, whiiih cibcli not ippi^ar wlthifl the A^ 
W^fd pl&ded J as that thfe Rel'd'afe dWkfdfed 
would difcharge the Bond oF Ihfe Subffiiffidri 4 
for nothing is in liiue, but Wh?th(^t fueh art A- 
v^aW was made iA fa^i^, ds is aI^edgfd ; heithlit 
could tills Ma'cfef be allcdgisd by any Rlgioirt- 
der 5 for ft ^wburd have JSeeA a Dd'pdhtWfe frdtft 
the Pfea, a'n[d ^ jiJii-y caiVn'qc firtd ^hat Whtdi 
would have been a bepaVtilfe, becTdUfe 'dilt bf 
their Iffue. ^ut in tMs Cafe, If ihe JDrfcffdaAt 
would have tooik Advanrig^ bf it, hfe dOght td 
have pleaded all this Mjittfer in hlS Bat, ^nd rfdt 
haVg raid Mtltimfe'ctt ^bifrium\ for \\% ^ t)tt- 
parture in the Rejoinder, to ickftdN^ ledge a:rt A- 
ward which was denied Iri ttie ]^ed. Md, 6^2, 
pi 16. . 

In Debt for i*(enty Shillifi^s, ahd fhe litde be How the Jury 
Jotvit tid diem, and ttie Verdi^ be qUdd dSet oughf to find 
the twenty Shillings, this h riot: godd, t)ee^afe ^^^ X^''^i^;f 
' it is riot diVcd but by Argumeht. Md. 693. JJ^TiSS 
ft 4. , ^. . , . . 

In Debt upon an 'Obligation, if I'hfe l3rfert- 

daht fay, iThat fie i^ a *Lay-Maft, nmleVferfed 

3 .and 
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A7/ii/ lettered, and 'twas read as an Acquittance, 6? ifftnt nient 
fon fait^ if the Jury find he khcw what he did, 
and that it was a Bond, and he was willing to 
be bound, this is no good Vcrdi(5l, becaufe they 
ought prccifcly to find if it was his Deed or nor. 
Ibi^d. pi 4. 

If the Iflue be, whether where a Copyhold 
is granted to three for the Lives of two, if he 

Coftom. which died fcifed, t?f. oqght by Cuftom to 
pay an Heriot or nor, and the Jury find that 
there was never any fuch Eftate granted in the 
Manor, this is not good for the Reafons afore- , 
faid. Roll. Trial, 693. 5- pl/i. 

So if the iflue be, if by Gillom an Eftate 
Tail niay be granted, and the Jury find that 
it may be granted in Fee, which is greater, yet 
'tis not good. Ibid, pi 2' 

Trefpafs. In Trefpafs for taking and cutting his Lea- 

ther, if the Defendant juftify as a Searcher ; 
and cut it for the better Search More Scruta- 
torum, without any other Damage; and the 
Plaintiff reply, De injuria fu{i propria^ ahfque 
hoc, that he cut it More Scruialorum, upon 
which Traverfe Iflue is joined, and the Jury 
find that the Defendant cut it as the Plaintiff 
has alledged ; this is no good Verdidl, becaufe 
'tis not any Anfwer to the Iflue but by Argu- 
ment. Ihid. 694. pi 4. 

Battery. '" Trefpafs and Battery in ^. to find Not 

guilty in J. is not good ; for it ought to be 
generally Not guilty. Ibid. V*pl i. 

In Debt on Bond againft an Heir who pleads 
Riens per Difcent, upon this Plea, if the Plain- 
tiff reply, That he hath divers Lands in D.per 
Defcent, and the Jury find he had divers Lands 
by Defient, this is good, without finding what ; 
for*cis not material, in regard upon this falfe 

Plea 
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Pica a general Judgment is 10 be given without 
having refpe£l to the Aflfets, Ibid. pL 4. 

In an EjeSione firma of five Acres, if they 
find the Defendant guilty in eight Pieces de 
terra parcel' tenementorum pradiSP^ 'tis a void 
Verdi«5t becaufe uncertain, and no. Execution 
can be made of Pieces. Ibid, pi, 5. ^ 

In Eje<9:meot of a Manor, on Non culp. the EJeamcot. 
Vcrdift was for the Plaintiff for the Manor, Manor, 
and ^ocd fervitia Non culp. 'Twas objeifted. 
That (he Yerdid was not for the Plaintiff for 
the Manor, becaufe as to the Services 'twas for 
the Defendant ; but *cwas anfwered the laftPart 
as to the Services was void and Surplufage. 5/- 
derfin 232. Kcb. i Part 810. 

In Cafe upon Non Ajjumpjit pleaded, if theVcrdiafpc. 
Jury find that the Defendant Non ajjumpfiti^^ 
yet if two Witneffes fay true, then we find that 
he did alfiime. The firft Ihall (land. for the De- 
fendant, and the laft Words are void ; and Sur- 
plufage (hall not vitiate. Roll. Trial, 6gg.pL 2. Surplufage. 
Dyer 372.. 

If in an Ejeftment upon a Leafe of twenty Ejeamcnt. 
Acres, and the Jury find quod dimijit ten Acres 
taniuniy and the Conclufion of the Verdidt is, 
Et ft fuper totam materiam Curiae videbitur quod 
Defendens dimijit twenty Acres, then they find 
for the Plaintiff; and if not, then for the De- 
fendant ; this is repugnant, and fo thife Verdift 
is void in all. Ibid. pi. 4.- 

In EjeSisne jirma de 7 Mejfuagiis five 7>- 
nementis, and Verdift pro ^erente. 'Tis iU 
for the Incertainty, and the Verdift doth not 
help it ;. and Hak refufcd to let the Jury find 
for the Plaintiff, for the MeflTuages; and Non 
Culp. for the Tenements. But by ^Twifden^ if 
it had been de uno Meffuagiqfiue Tenemenio^ vci* 
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€dio the Block Svoan^ it had beet) good, bccaufe 
the laft Pare makes it ccsfiain. Siderfin 195. &^. 
a Part 80. Crr- 3 Pari i86, 

Ta AfTefs Damages incertainly, is void y as 
to fay wtf afli^fs forty Pcninda, if we muft by 
Law \ if not, then but three Pounds, this is void. 
jR<?//. I'riai, 6^5. pi, 6. 

Indtbitatus ajumpfit^ to aflefs Damages «^^tf. 
fane dikiti pr^diSiy is good, although it ought 
to be K€afi$ne Hdn perfarmaiiomsj Uc, Ibid. 696. 
pi 8. 

In an Infortnation upon the Statute 39 EUz* 
tap. II. fbr dying with Logwood^ by which 
he loll twenty Pounds for every Offence; upon 
Not guilty, if the Jury find hirti guihy for 
ufing this aguinft the Statute for forty Days» 
by whkh be loft this is not good, be*- 

cadfe he fbrfeits twenty Poumk for every Tiart^ 
and the Nun^ber of Titties do not appear. Uid. 
pL 7. 

If tJje Jury find th* Words in iht WiU^ and 
yet do not find the Will, the Verdict is not 
good. Hid. 6954 fi« I. 

if they firft itnd the Special Matter, and then 
find the IHhe gen0ra>lly, t^ S^xciii Matccr ia 
hereby wawtd. Hid, 696. X. pi 1^ 

If thte Jury find thai J. S. W4s feifed in Fce^ 
tfnd devifed the Land to J* D* nhhioogh they 
do not find thiit the Land i«as held tin Socage^ 
yet this is good, for thil (hall be imended, this 
being k coHattra) Thing, «hd tiiis beiDg 4 be 
l»^oft cbrnmon Ttniire. IHd. ^7, pi 4. 

Vtrdfct of Eloittment ^tid C©ffverfion to 
hiB o^ti Ufe6 proves a DfvufaMk Kib. 2 Part 

If thiey find ttiat he wa) feif(sd and made hU 
Will ifn i#i'^ ^rb»^ iSi. although tiity do not 

find 



Ch. 14, end rf arrefting Judgmem. 317/ 

find that he dtvtfed the I^aod as in the former ; 
yet this is good by latendmenc. 

But if a Thmg is Left out, and caimoi be 
intended, the Verdict is not good. 

If I hi Ilfije hi, whether the Sherjff took ' 

y. S. and kept him in Prifon 10 jplxficution 
for certain Debt aqd Damages by Force of # 
Capias ad fatitfa^iendum^ and rhe, Juhy find 
that he took hinn by F^rcc of an AUai Capias 
ad fatisfatiindum^ (^£, akhough xhey Ao iwat 
^nd that he kept him in Execution for th^ Debt 
«Ad Damages aforefaid, according to the liTue ; 
yet diis is a good Special Verdict ,3 for it /hail 
be intended ; for ihe confequecu^e is ncceiTary 
from (his which is found, for he could npt t;^ 
him, but that he mvS: be in Execution ; Vide 
feverai I-nftances of this, RjoU, Tit. ?r/a/, €j^y. 
T. pi 2. 

If the jfury find thaf J. S. wa$ 'feifed in Fee, Will, 
and made his Wi:ll in b^c verkiy and that he 
afterwards died ; although they do npt find 
chat he died feifed, y«t it fliaJi be jsitend- 
«d that he died feifed, and fo good. JiU. 
fl. 6. 

If chey find that A, did bargain aqd (ell. Bargain and 
^c. although ihey do not find any Cot^de- Sale, 
ration, yet this n^all be intended. liij. .699. 
tp/. 6. ' 
. So if they find that fiach vPerfons Authwizati Letters Pa-^ 
virtuie literarum fatentium Donwue EliTUibeih^e^ t^'^t- 
t^c, and do noc fmA that the Letters Parent 
w^ere4mder the Great Seal, yet this (hail be ia>- a 

tended. liid. ^/. 9. ^ • ] 

Vcrditfls of Laymen ftall be taken according intent. 
•to their Intent, and «eed nocfo pr^cifca Form 
as in Pleadings. Lib. 4. €5. Hob. 76. Sid. 27, 
75. JLrV, Rep. 133, ^r. 

Therefore 
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Therefore if the Jury find a Recognizance 
in Nature of a Statute Staple in this Manner, 
That the Conufor came before R 0. Recorder 
of London^ and T. O. Mayor of the Staple, 
fcp recognovit fe debere to 5. for 200/. and do 
not fay, fccundum formam Statutiy tie. nor 
pl?r Scriptum Obligatorium^ &c. although the 
Statute of. 23 //. a. provide, That it (hall be 
by Bill Obligatory, ftralcd with three Seals ; 
and here it does not appear that there was 
any Bond or Seal, nor that it Avas according 
to the Statute ; yet thcfe Things (hall be in- 
tended, they having found a Recognizance be- 
fore the Mayor and Recorder. Roll. Trials 700. 
pL 14. 

A Special Verdift may be amended by the 
Notes. Keb. i Part 907. fee a Coroner's In- 
quifition amended by his Notes. 

If the Jury find a fpecial Verdi6l-,'and. re- 
fer the Law upon that fpecial Matter to the 
Court, although they do not find any Title 
for the Defendant, which is a collateral Thing 
to the Point which they refer to the Courts 
yet the Verdifl: is good enough, for all other 
Things (hall be intended, except this which is 
referred to the Court. Lib. 5. 97. Lit. Rep. 
^35'> ^^' ^^^- 2 Part 362, 412. ^ 

In Ejeftment, if the Plaintiff declare upon 
a Leafe made by A. and the Jury find a Spe- 
cial Verdidk and Matter in Law upon a Power 
of Revocation of UfeS by an Indenture, and 
Limitation of new Ufes, and then a Leafe for 
Years^made to the Plaintiff by the Leffor in the 
Declaration, and another in which there is an 
apparent Variance ; but they conclude the Ver- . 
did, and refer to the Court, whether the Grant 
of a tiew Eft^te found in the Vcrdift be a Re- 
vocation 
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vocation of the firfl: Indenture, or not : The 
Special Conclufion IhalJ aid the Verdid, fo 
"that the Court cannot take Notice of the Va- 
' riance between the Lcafe in the Declaration and 
Vcrdift, becaufe the Doubt touching the Re- 
vocation, is only referred to the Court. And 
although they refer to the Court, whether this 
be a Revocation of the firft Indenture, and not 
of the former Ufes, and Limitation . of new 
Ufcs, as it ought to be ; yet in a Verdift this 
is good, for their Intention appears. Roll Trials 
yoi. pL r. 

So Note a Difference between a Jpecial Con* 
clufion and Reference to the Court, and a ge^ 
neral Conclufipn and Reference to th6 the Court; 
vide bic Poftea. 

In Debt for forty Shillings for a 'Horfe fold, Por whom 
and the Jury find forty Shillings Debt for two the Verdia 
Horfes fold 5 this is found a^ainft the Plaintiff, ^^ ^e faid 
for this is not the fame Coniraft. RoU S 

So in Debt, for twenty Pounds, if the Jury jq^[c. /A 'i. 
find forty Pounds Debt, this is againft the Plain- 
tiff. Ibid; pL 3. 

In Debt for twenty Pounds for Wood fold, 
and the Jury find the Bargain was for twenty 
Marks ; the Plaintiff (hall not have Judgment • 
for this Variance. Uid, pL 5. , 

So in Debt for Rent upon a Den>ife of two 
Acres, and the Jury find it upon the Dcmife 
of one Acre, the Plaintiff (hall not have Judg- 
ment. Ibid, pi 6. 

But in Debt for twenty- four Pounds eight 
Shillings, received for the Plaintiff^s Ufe, if tMe 
Jury find the Defendant owes twenty-four 
Pounds, but not the eight Shillings, .the Plain- 
tiff (hall have Judgment ; for perhaps he had 
paid the eight* ShiUings. Ibid, pi 7. 

U 



In an Aftiop Mp^n the Cftfc «gawfl: 4. if the 
Pl^ntiff dfcWes, Tiiar by CMftop, i^i. *pipjPj^ 
Mcrchaois, ftf^. if wo Afp fppod in Ar^^^f- 
igo8 , upoA AccQunr, 4i9d tl»c/ a^ifwie !§ p^y 
thJs at qsrtain Days, (bai: apy pn^ of jti^eni 
may be cbargied for fh€ vhp)e by hi^^clf, 
and (h^n (bews tl^ AccpMpf pf j^. aod 9- 
who are found b Arrear in Tq idugI}) 6?^. And 
pomifed to pay thi3 %i (crr^in J>»yaj but paki 
ic not; acid tv^v/ he bringi his A^tioq aj^ii^ 
^. although uppn JVb]? A£umi/if pltsadpd^ it be 
found that the Days of Payment arp miftpkcp, 
pet the D^ya being' pa(( i:he A^ion liie% b^ufe 
the Law rpab^s thi? Pr^noife up99 tbp Aisopuni, 
and the Days are HP Jfm of (^ P>RfidergtiQ9. 
Ibid.pl. 8. 

In D<fhr upon a Leafc of tweynty Acres, the 
Defendant pleaded the L^afe va$ of cweojty- 
four Acres, ji«^ cto que H d^ntife Ias 20 4tr^/ 
tantum. The Vtrdi6t found the Demife af 
cwemy one Acres only \ ^was iookod upon aa 
a 7^ie/^l/, and found fpr n^inher flainciff* opr 
Defendant. Dyer 32. 

If the Iflue be Aflfcta* in SflU^ ai^d the Ver- 
bid be Aflcts in D^k^ Ma a good Vf rdiiS:, for 
the Place is not tnai,erial. Kfib. 1 Pare (>§>%, 

So of an Accpunt b^fpre 4. and Bt. an AiS- 
count before A. tamm i$ gpod. 

In Efi:ape of Baroa and Fem^, and ttjie /pry 
gnd of the Baron onlyi Ms good, and &> in 
other A(5tions grounded upon ^ Tort to find 
Part. But upon a Conxra£t, th^ V.^rdid piight 
ji> purfue the Declaration, otherwife ip i>ebt 
upon a Leafe for Yeaxs, for Bisnt Sid. 5, 6* 
Kek. I Part ^*;i. 

IflCue whether Money was p^id for Bkciacre. 
Vcrdidl, that it was paid for Sifiikacre and 

• fFbitacre^ 
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Whitacre^ good: So fer l^wifden^ whether a 
CodHDon .was ifrom Lady-da^ to Michaelmas^ 
and the Vordift jfiod from Cbrijlmas to AC- 
tbaelmaS'dof^ 'tis .good. Keb. 1 Part 192, 

Indiftment of forcible Entry and Detainer, 
a Verdift of peaceable Entry and forcible De- 
tainer, is fufficient to grant Reftit^tion upoi^. 
Keb. I Part 419. ^ 

Barwel prayed a Bill of forcible Entry and 
Detainer ; found Ignoramus as to the Detainer, 
and Billa Vera as to the Entry ; might be 
qua(hed ; which was done \ for the Ofience as 
charged being intire, the Grand Jury cannot 
apportion their Verdift as the Petit Jury on In- 
dictment may. Kib. i Part 931. ' 

Where all is to be given in Damages, the Damages. 
Jury are Chancellors, and may give fo much as 
the Cafe requires in Equity. 

In Detinue of a Bond of 100/. if the Jury Dcdnoc 
find that he received a Bond of a gteiter or ^^^^- ^f^* 
IcfsiSqm, the Veixlia is for the Defendant. 703. pL M- 

So in a Promife to do two Things, if the Promife. 
Jury find but .one pf them, 'cis fpr the Defen- 
dant. Ibid.pL 12. 

Otherwife in EjeArnent upon a Demife of Ejeafflent. 
ten Acres, if the Jury find a Demife of lefs, 
the Plaintiff (h^l have Judgment. Ibid, f I 13. 

If the Iflpe be upon a Prefcription for Com- Prefcription. 
mon belonging to a Mefuagc, and two hun- ^^^^ de*vant. 
dred Acres of Land, fifty of Meadow, and fifty 
of Pafture ; if the Jury find Common betong- 
iilg to the Houfe, twenty Acres of Meadow, 
and twenty of Pafture in two of the Vills, and 
not in the reft, the Prefcription is not found. 
Jbid.pl. 14. Hob. 2og. 

If Part of the Trefpafs, or Wrong, be found, Twfpafi. 
it is fufficient in Trefpafs, or an A£tion of the 

Vol. I. Y Cafe 
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Cafe upon a Tor/ ; as by a Commoner, for pot- 
ting and depafturing Cattle in the Conuoon. 
Hid. 704. pi' i^i 17. 9 Ccke 112. 

If the IlTue be, whether all the Lands in Ex- 
ecution were the Eftate of the Father in Tail^ 
or in Fee, and Part is found in Tail, and Part 
in Fee ; Judgment (hall be given for the De- 
fendant, who pleaded the Seifin in.Fee. Jl4d. 
fl 18. 

If the Plaintiff in Ejeftmcni declares upon 
a Demife made the firft of Mofj to commence 
at Michaelmas next, if the Jury find a Leafe 
made at any other Day before the Feaft, it is 
found for the Plalntifi*"; for the Day of making 
is not material. Ihid, pL 19. 

Otherwife of a Leafe of Years in Poflrefilon; 
as of a Leafe made the 5th of A%, Habend. 
for three Years from Lady-day before \ and the 
Jury find a Leafe made the 15th Day of May^ 
for three Years from the fame Lady-^day 5 for 
this is a Leafe in Pofleflion. Ibid. pL 21. 

In falfe Imprifonment in Middle/ex^ and the 
Defendant juftifies in London^ to which the 
Plaintiff faith, the Defendant took him* in 
' Middle fex. di fon fort demejn \ and IfTue upon 
this, and the Jury find the Defendant took him 
in Middle/ex lawfully, upon a Wilt, yet thi$; is 
for the Plain tiflF; for the Iffue is upon the Place, 
and not upon the Tort^ for that is confeffcd by 
the Pleading, if the Taking was in Middk/tx. 
Ibid. 705. />/. 31. 

In Debt for twenty Pounds, and the Jury 

Ibid. 706.//. find forty Pounds, the Plaintiff fball not have 

32- Judgpnent; the Reafon feems to be, becaufe it 

cannot be the fame Debt, which is intire \ but 

vpon another Contract which is mis*1aid. 



Imprirofh 
mciit. 



Debt. 



If 



Cb. 14- and of arrefiing judgmehtL 323 

If the Iffue be Payment after Execucbn, and Audita %f- 
the Jury find Payment before, yet the iffue is rela. 
proved \ for Payment before is Payment afcen 
Ibid, fl 34. 

In Debt upon a Bond, bearing Date the 25th Obligation. 
tfjum^ upon Noneji faSum^ if the Jury find 
it his Deed, but that it was delivered eight Days 
after the Date, this is found for the Plaintiff. 
Ibid. pi. 35. 

If the Iffue be, that two made the, Feoffment, Joint and ft- 
or two were Church-wardens, 6?c. and the Jury ^^^^^ 
find but one, &?f. the Iffue is not found. Ibid. 

pi' 36, 37. 

If the Breach of Cp^renant or Wafte be af- Obligation, 
ligned in cutting twenty Trees, and the Jury Covenant, 
find but ten, yet the Plaintiff (hall have Judg- ^*^«- 
mcnr. Ibid. fl. 40. 

If in Replevin^ i3c. the Jury find that Part l^tum £^ 
of the Cartle were Levant and Couchanr, and f^^^' 
Part nor, and the Iffue is upon all, the Iffue is 
not found. Ibid. pi. 4.1. 

In Debt, iam quam^ on the Statute i Jac^^ 
cap. 2* . for cutting Oaks unfeafonably ; on 
Not guilty, and Verdift for the Plaintiff, ic 
was excepted in Arreft of Judgment, That the 
Jury found the Value of each Tree, fix Shillings 
eight Pence, but do not caftjip the Sum. Sed 
per Curiam^ In this Iffue it is needlefs; but 
had the Iffue been Nil debet^ they muft cart it 
up, and not leave it to the Court. Keb. 1 Pare 

Kelynge excepted to an IndiSment of Aflaultj Indianjcnt. 
Battery and Wounding. The Jury find him 
only guilty detranfgref. ^.infuU.prad. Sed per 
Cur\ 'Tis well enough, and comprehends the 
whole; contra, if it had been de infuh. pne^ 
only. And the Prefentment, Traverfc and 
Y a Trial 
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Trial was all at tht fame Day and Sefiions, 
CK ajfenju^ being a Favour to the Party. Ksb. 
I Part 879. 
^jeaiiBait. In £je(Smont of fourteen Acres, t he Defendant 
Void in Part, pleaded Not guilty, the Jury, find him Guilty 
of twenty, the Pkintiff (hall have Judgo^enc 
for the foorteen, and the Vcrdift is void for 
the Rcfiduc. Roll TriaU joy. fl 42, 
Ififofjiittioh. In an Information upon an Ufurious Contra(% 
Ufury. by two, it is not fufBcicnt to find a ContraA by 

ene. Ocherwife where the Tori and Offence is 
feveral, as againft two upon the Statute 4 £. 6. 
Pro empHone butiri^ and fellii^ it by Retail, 
C^c. and fo in an Action upon the Cafe in Na- 
ture of Confpiracy, and for Words laid twice ia 
Modo & for- one Declaration. This will pat in Ifiue the 
«w. Manner as well as the Matter where the Man- 

ner is Material, as the Time of the Fa6t and 
other Circumdances. Ibid, pi 49, 50. 
Replevin. In Replevin the Defendant avows as a Com- 

Lcafc. moner ; the PlaintiflF replies, that W. made a 

Leafe to him 30 Martii^ Habend. fro«i Lady^ 
Pday laft, and I flue Mod<f &f forma ; and the 
Jiiry find a Leafe made 25 Martii^ Habendum 
exiunc for a Year \ this is good, although the 
Time of making and Commencement of the 
Leafe is mifl:aken, in as n^uch as extunc includes 
-the Feaft. Yti becaufe a fufficicnt Title and 
Leafe is found for the Plaindfi^ to put in his 
Cattle, this is fuHicient ; this being the Sub- 
(lance, and the Modo (i, forma (ball not put ^ 
the Circumftanccs in IlTue. KoU. Trials 707. 

pi^ 44» 54- 
aiJ.70S.pl So in Trefpafs, if the Defendant juflrify the 
5$. putting in bis Cattle for Common, which he 1 

claims from Pentecofty to a certain Time every 
Year, which is traverfed Modo & format and 

the 
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the Jury find that he bad Common in vigHia 
Peniecofiis in fefip^ this is foqnd for the De- 
fendant. 

But otherwife in thefe Cafes, in an AfTize of 
Common, bccaufe there he ought to recover 
his Tide. /feW,/>/. 56. 

In Debt for Rent, rf the Defendant plead 
an Entry by the plaintiff, before the Rene was 
due, fcilicct fucb a Day, which waj after, sind 
Iflue upon the Entry Modo^ferma, and the 
Jury find for ihe Defendant, he (bajl have 
Judgment ; for the Scilieet is void, and tb^ 
Mido &f forma go to the Matter, Se? after* 
Jbid. 709. pi 59. 

In. Debt upon a Bond* apd the Defendant ^«»'>y^'- 
plead Non eft faSunij and the Jury find the'**'* 
Bond made jointly by another with the Defen- 
danty the Plaintiff (hall have Judgment 1 for 
the Defendant (bould have pl^ded this. Ibid, 
ft 60. 5 Coke 119. 

If a Devife be pleaded abfoliite, if the Jury Dcvifc. 
find a Devife upon a Condition precedent; it * 
is not good. Ibid, pi 61. 

In Debt ag^inft A. as Daughter and Heir to Riem per 
J3. and the Defendant plead- Riens per Difcenf^ Difcent. 
of B. and the Jury find that B. was feifed in 
Fee, and died, having Ifitie the Defendant his 
Daughter, and hi$ Wife with Child of a Boy, 
who was afterwards born alive, and died one 
Hour after; this Ifliie is found againO: the 
PlaintiflP, becaufe tbt Defendant had the Land ^ 

as Heir to her Brother, who was 1^ fei^, 
and not to the Father, and fo the Defendaiit 
bad not the Land by Difcent from the Father, 
but from the Brother; yet this is AfTets in 
her Hands, kf k had been fpecially pleaded. 
Ibid. pi. 6a. 

Y 3 In 
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• 

Error. In a Writ of Error brought by him in Re-r 

maindcr in Tail to reverfe a Fine, if the De- 
fendant plead in Bar of the writ of E>ror, a 
Comnion Recovery by the Tenant in Tail ; to 
which the Plaintiff replies. That at the Tinie 
of the Recovery fuffered, he himfclf was Tc* 
nant 10 the Pracipe^ and fo the Recovery void, 
upon which Iffuc is joined, and the Jury find 
that he was Tenant of Part, but not of other 
Part. Parr. This Iffue is partly found for the Plain- 

tiff, and partly for the Defendant, fo the Court 
(hall proceed to the Examination of the Error, 
for that whereof he is found no Tenant ; but 
it is a good Bar of the Writ of Error, for that 
whereof he is found Tenant to the Precipe. 
Ibid, 711. pi 4. 
promifc. In Affumpfit to pay Money upon Rcqueft, and 

Iffue upon this, if the Jury find the Plaintiff 
promifed to pay the Money, but do not fay 
upon Requeft, nor Modo €sf forma^ it is hoc 
found for the Plaintiff. Ibid. pi. 5. 
If theSuk- In Ejeftment of a Manor, if the Jury find 
Micbe fo^^d ^^^^ ^^^^^ ^^^^ "^ Freeholders, and fo it is no 
it is fufficici^t. Manor in Law, yet being a Manor by Reputa- 
Manar. tion> ^'^d fo the Tenements pafs by the Lcafc ; 

therefore this Verdift is found for him who 
pleads the Leafe of the Manor, for the Subftance 
is. Whether any Thing was demifcd or not ? 
Ibid. 712. pi. I. 
Gaol, In an Information of Extortion againft the 

Gaoler of the Gaol, or Prifon of the Caftle of 
Maidjlone 5 the Jpry found thcr^ was no Caftle, 
but that there was a Gaol j this was for the 
Plaintiff, becaufe Gaol is the Subftance, Ibid, 
711; pl\ 6. 
Amount. If the Iffue be,* Whether the Defendant 

|?9(^ afcovint(;4 l?efore ^, and ff^. Ai^ditors af- 

fi§nc<| 
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figned by the Plaintiff, and the Jury find an 

Account before i?. only, the Iflbc is found 

for the Defendant ; for the Account is the 

Effca of the Iffue, Vide Roll Tit. TriaU 707. 

pi. ^6. ' ^ 

. If Eleven agree, and the Twelfth will nor, J"«'y agree. 

the Verdia of the Eleven cannot be taken, but ^^^^' 7»2. ph 

the Court may carry the Jurors w,ith them in ^' 

Carts until they are agreed. 41 /Iff, 1 1. 

A privy Verdid may be altered in' open Vcrdid al- 
Court. Ihid. pi I. , '<^'«<^' 

In ^x\ Extendi fac. upon 4 Stature, if the Ju- 
ry deliver their Verdift in Writing, thfiy may / 
afterwards make it more formal, but they can- 
not alter it in Subftance, for it is a compleac 
Verdidl by the Delivery. So of Prcfcntments, 
fff^. Ibid, pi 2. 

A Fine pleaded in Bar, and that after the F>o« and 
Death of AJcil 1 Augufi 3 Car. B. Father of ^on claim; 
the Plaintiff was alive, 6? in plena vita^ &?r^- 
manjii infm hoc regnum infra quatuor Maria^ 
iiic. apud W. in Com^D. and no Entry or 
Claim within five Years after ; and the Plainiiflf 
replies, and takes Iflue, ^e it non fuit i^ re- 
man/it infra hoc regnum Anglice modo et forma^ 
t^c. And the Jury find ^od non fuit fc? re- 
man/it infra hoc Regnum Anglia i Augufl 
3 Car. but that he was there i Maii 4 Car. 
and remained there a Month, and refer to ^^ 

the Court, An fuit &? remanjtt infra hoc 
Regnum modo fcf forma, tSc. This Iflue \%Mod»^ f^l 
found for the Defendant, for the Matter and**"*' 
Subftance of the Plea is, whether he was with- 
in the Realni after the Death of A. and five 
Years before Entry or Claim p^ him or the 
Plaintiff, and modo 6f forma ihall not make 
Y 4 the 
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the Day material. iW7. Tit, 9V/W, 'jx^. F. 

fi i; 

Judgment* Judgment upon a Demurrer, aitd a Writ of 
arreftcd, at Inquiry executed at the Return ; the Party 
what Time, j^^y (hc^ any Thing in Arrcft of Judgment j 
for Judgment is not compleac until the iaft 
Judgment. The firft is but an Award: A 
Man may plead any Thing in Afrefl: of. Judg- 
ment after Verdift, which will make Error 
if the Judgment be given. RoU.^rial^ 716. 
H. I. /. I. 

In Debt upon a (imple Contrafb againft an 
Executor, if he will not plead in Abatement, 
but other Matter which is found againft him, 
he (hall not afterwards alledge that he is not 
chargeable iii Arreft of Judgment. Ibid. pL 2. 
So in Debt againft Executol'3 upon Arrea- 
rages of Account, where they are not chal-gp* 
able. /Wi. //• 3. 
What may be That which appears ill upon the fame Re- 
•Hedged. cord, may be allcdgcd in Arrcft of Judgmait 5 
but not a Matter of Fa£t, which doth rtot ap- 
pear upon the Record, becaufe the Parties can- 
not try the IlTue. As that a Juror waS chal- 
lenged, and yet ferved on the Tales^ for this 
cannot appear without alledging Matter of Fa£b. 
Nor that tht Defendant's Attorney had no 
Warrant. But if there be any irregular br foul 
FraAice, this may be offered to fet a(ide a 
Judgment. Uid. K. pi. i, 2, 3, 4, 
Fifyi. In Error upon Judgment in Durham^ irt 

Debt upon Bond to pay twenty Pounds $ the 
Defendant pleaded folvil ad diem^ not faying 
where ; a Verdi^ thereupon is void, becaufe 
there is no Vifne^ and fo no Trial. ^ Keb, 2 Pare 
62Q. 

If 
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If any Thing be^ omined ia cbe Dedata- Variance be«^ 
i\ot\r or if more is put in the Dedacatioa tkaotween the 
is found by the Jury, if k makes a imieriai Y^'^f*^ 
Variattcc: hnmxx che Nar and the Vcrdtft, the JJ^n,^^*' 
Aftion- ftfali abattf. 

Thefe folkwing are adjudged material Va- 
noflces. i?^//. TVm/, 717, 718. 

If the Declaration, be for thefe WonJ«, 
^bou priHiuredjt eight or tm cf iiy Niigbb&urs 
f& perjure tberkjelviss^ and the Jiury find chat be 
ikid, "Tb^u baft (kiufd eigif or 7*^ &f • for ic Wordt. 
might be a remote caufe, fcilicei withoiu Pro- 
curenfifenf. Nar. Ue is a Bankrupt. Ver. He 
f$iU k a Bankrupt mtbin fijoo Days. Nar. 
He is d Thief. Ver. He ftde a Horfe. Nar. 
Tbm art ^ Murderer. Ver. He is^ f^c. Nac; 
/ km%» bim t^ he a Thief. Ver. I think Urn tP 
be a Tbief. 

So it h itMrtcrial Variarwj, if a fpecial Pro- Promifc. 
mifc be laid to be upon Rcqucft, and the Ver- ^'^- 7«9M 
dia find ic without Requeft. So if the Dccla- JJ* \^ \l\ 
ration be up^n a Leafe made by two, or by 
Barott and Feitie^ and the Jury finrd that one 
of them had nothing ii> the Land, or (bat the 
Baron onty ttiade the Leaife, or rhac the two 
wei^ Tenants in Common^ and lb federal Leafes; 
OtherwMfc if they were Coparrncrsv 

So iit Cafe, thac the Tcftator was indebted 
to the PlaimifF in fifty-five Pounds, and the 
tkfendint being Adftiiniftraror in cmfideratione^ 
&c. protnifed to pay this ; upon N(fnAffutnpJit^ 
if thc.Verdi(5k find the Promife to be to pay 
thirty Pounds, Part of the fifty- five Poundsw 
Ibid. pi. 27. 

ScJ xti Eje6bmcnr, if the Nar. be of a Leafe Ejeamcnt. 
of three Acres, a Leafe of a Moiety will not 
maintain the Nar. Ibid. 720. pi 29. 

So 
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Wafic. So in Wafte, for cutting Trees, and the Ver- 

dift find that he emdicated the Trees, but did 
not cut them. Ibii. pL 2S. 

Prcfcription. A Prefcription in modo decimandi^ That eve- 
ry one who hach feven Lambs, or under fe- 
vcn, ihall pay to the Parfon ob. for every 
Lamb, and the Jury find that; and farther. 
That if he had more than feven Lambs, he 
(hoold pay a Lamb; and that the Parfon 
ihould pay the Parilhioner ob. This is not the 
fame Prefcription, but makes a Variance. Ibid, 
pi. 30. 

Variance. But if there . be a Variance between the 

Verdid: and the Nar. either by Way of Sur- 
plus or Dcfeft 5 yet if this Matter of Variance 
be not material in the Extenuation of the Ac- 
tion or Damages, the Adion Chall lie not with- 
ftanding the Variance. Ibid. 717. pi. 5. 

Thefe enfuing are adjudged not to be ma- 
terial. 

Nar. Slrong Thief. Verdict Thief. Nar. / 
yiy, fcfr. yer. / affirm^ or I doubt not. Nar. 
The Plaintiff will do fuch a Thing. Vcr. / think 
in my Confcience he willy (^c. Nar. Of a Leafe 
by a Parfon for five Years-, if he tarn diu 
(houid be Parfon, Cff tarn diu viveret. And 
the Vcr. find the Leafc to be for five Years, 
if he tarn diu viveretj without the Words, and 
» Jhall continue Parfon ; for the Law implieth, 

that if he be deprived or refign, that the Leafe 
determines. Nar. He is a Mutderer. Ver. 
He was a Murderer \ for when he fays. He is 
a Murderer^ it is not intended, that he did the 
Aft in praferitij but before. So in Trefpaffcs 
or Aftions upon T'orts and Wror^s which are 
fcvcral, if the Verdifl: find Part, it is no mate- 
rial 
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Tial Variance ; and the Plaintiff in tbcfe Cafes 
fliall have Judgment. JJ^//. Tit. Trials 717. 
fl 6. r, la, 12, 20, 21. 

A Jury of Middle/ex was demanded in ihc Inqucft by 
Common Pleas^ the *rft Day of the Term, and Default, 
feme appealed, and fome not, fo that there was 
not a full J«ry, and neither the Defendant nor 
his Attorney did appear; and therefore the 
• Plaintiff prayed that the Inqueft might be a- 
warded by Default ; and by the Opinion of 
Weljh and Byer^ his Prayer fliall be granted, 
,and the Cujios Brevium^THid all the Prolhono- 
taries faid the Courf^was fo, for the Parties 
are demandable before the Jury; and if the 
Plaintiff make Default, he (hall be nonfuited ; 
and if the Defendant make Default, tht: Jury 
ihall be awarded by Default, whether they ap- 
pear or not. Dyer 265. ^ 

Where an Inqucft is taken by Default, the what the De- 
Defendant (hall lofe his Challenges, and by fendant lofes 
2S /(f. p. 42. Tit. Enqueji in Fitz. he (halll>y WsDc- 
k)fe his Evidences alfo. Bro.EnqtieJi 10. quod^^^^^' 
non eft Ux. 

Det. The Defendant pleaded a Releafe, and When the 
the Plaintiff replied Non eft faSum^ and at the Defendant 
Day of the Venire facias the Defendant made "^^ ^^ «*»- 
Default, ani^. the Inqueft was taken upon his ^^"^|^ l^^ 
Default, and fouqd for the Defendant, for which when an In- 
the PJaintiff took nothing by his Bill ; and yet queft muft be 
if the Plaintiff had prayed ijt, he -might have ^*^^" ^'P^ 
had the Defendant condemned by his Default ^^^ ^^^*^^- 
before the taking of the Vcrdidl. Eijic vide 
folly in k Plaintiffs Bro, Ibid, 5. But upon fuch 
Releafe and Default in Trefpafs, the Inqueft 
(hall be taken by Default, and the Defendant 
0)^11 not be condemned by P^f^ult, though the 

Plaintiff 
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Fbimiff pray ic; and the ReafoQ is» becaufe 
the Debt i» ceruin, and the Damages are in- 
certain in Trefpafs. hro. Ibid. 3. 

And Finch ^fol. 409. hath well coUedted out 
ef Brock^ That always in ih Adion of Tref- 
pafs, whatfoever the iflue be, Re)eaie» Jufti* 
fication, &r. and alfo in Debt» Detinue, Ac- 
count, and the reft which are for Things in 
Certainty, if the Iflue be taken upon a filter 
in fait only, as Payment, or that an Acquit- 
tance pleaded in Bar by the Defendant was 
made by Dur^J, iSc. 'fk^ Inqueft (hall be ta- 
ken by Debulc, if th^!>efendant makes De* 
&ult ; but in the laft recited A&ions of Debt, 
&r. if the liTue be upon the Aajuittance irfe)^ 
Refeafe, or other Matter in Writing, the Plain- 
tiff may pray Judgment upon the Defendant*^ 
Default, if he will *, but if he do not pray it, 
the Jury (hall be taken by Default, as in an 
Aft ion of Trefpafs. 
Verdid with- The Jury may give a Verdift without Tc- 
oat or againft ftimony, or againft Teftimony, when they 
Teftimony. themfclves havc Conufance of the Faft. P/^. 
Cow^ 80, 

The Jury are to find Coils* and Dam^es \a 
Debt, Trefpafs, Ejeftmcnt, Nufance, Covenant, 
ISc. in Debt for Tithes, treble Value of the 
Tithes, and no Cofts nor Damages. 

In Audita ^erela fur Statute^ the Iflue and 
Value of the Land. 

In Waftc, Treble Damages. , 

\vk ^are Impedit, i. Whether the Church 

was void by the Death of the Incumbent? 
2. Whether it be now fqll, or not? If it be 

full, at whofe Prefentaeion ? And if (an Months 

be 
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be paft fincc the laft Avoidance ? And of wti« 
Value it -is by the Year ? And what Cofts and 
Damages I 

The VerdiB. In Dower, InquiraHir fi vfr , 
chierit feizitus de Tenementis pradiS. in d^minko 
fuo ut de feodo^ aut de feodo talliat. Et fi ita 
invenerinij tunc quantum tenementu ilia vakm 
fer annum in omnibus exitibus ultra repHfas^ 
juxta verum valorem eorund. tf quantum tempm 
dilabitur a tempore mortis prad. virij i^ quit 
dampna petens fujlinet tarn occafione detentiom 
dotis quam pramijbrum^ 

En Dower^ Nota^ The Jury finding the Dy- 
ing feifed, they muft aflfels Cofts. and Damages^ 
but if thi^y find the Hufband was feifed, buc 
did not die fo, then no Coils nor Damages, but 
t)nly the Vahic of the Land, 

In Detinue. Si pro quer. de vabrerei detent. 
6? cuftag. &? dampna. 

In Replevin^ Damages for both Parties, and 
Cofts. 

In Account, no Damages nor Cbfts. 

In flacito terra. Nulla dampna nee cuftag. 
Warrantia Cbarta Con/imile. 

AJfife Confimile. 

Prohibition. Si pro quer. tuHc inquir. de exi* 
libtts 6? non plus. 

Partitione facienda. Si pro quer. tunc de exi^ 
tibus S non plus. 

En brief de Entry en U Per. Cuftag. Csf 
dampna. 

In all real Aftions, generally no ^nore than 
the IfTue. 

In Replevin^ if the PlaintiflF be called, and 
do not appear, the Court takes the VerdiiSt 
for the Defendant, and the Jury alTefs Dama- 
ges and Cofts. But Nota^ That a Vcrdift is 

4 not r 
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- not ufually taken in other A6^ions after the 
Plaintiff is nonfuit. Sid. 2 Part 155. 
Affideni iam- Redwood vcrfgs Coward^ Hill. 8 ^. 3. B. R. 

Verdiafc cntred affident damna for ajftdunt^ and on a Writ 
of Error, this was afligncd for Error, and ii>- 
iifted was future. Sed non aHocarur-^ for ic 
may be the prcfcnt Tcnfc of the Word Affideo ^ 
however, in Vcrdifts the fame exaftnefs of Ex- 
prefllon is not required as in Pleading, for they 
arc the Words of a Lay Jury, and though ic 
may not be proper Lafin^ yet it is fo commoa 
^ that it is now made good by Prefcription. Vide 
J^/^-347- 2Cro.64,y. 4. Co. 7. AndiheGeurt 
faid, ic was not like Conceffum inftcad of Cofifi- 
deratum ^ in a Judgment, for that thefc Words 
were of different Import, and the Law requires 
that Judicial Ads fbould appear to be done up- 
on Confideration. Salk. 328. 
Copyhold Croutber verfus OldfielX Hill. 4 Ann. B. R. 

Eftatclaid The Plaintiff declared * Quod cum fcifitus fu:- 
^^^wLh' * ^^^^ ^^ uno Mcffuagio & decern acris terrse 
T^m^nT * '" N" P^*'<^<^'1' Manerii de W, ac tent, per 
and held well ' copiam rotulor. Cur. Manerii illius ut tenens 
after Vcrdift, « cuftumarius in feodo fimplici fecund, con- 
i*^H ^* 5^ • fuetudinem Manerii ; cumquc ipfe praefat. 
ed to*l^ Pa^' ' 9^^^- ^^^^^ ^ habere dcbcat, ipfeque & 
cd of the • omnes tenentes cuftumarii Manerii praedift-. 
Manor. * per confuetud. infra Manerium ill. a tempore 

• cujus, &c. habucr. & habere debuerunt & 

• confueverunt communiam Pafturae in quo- 

* dam loco vocat. Waimlcs Moor parcell. 

• difti Manerii pro omnibus averiis comma- 
^ nicaiibus fuper tenementa fua cuftumaria le- 

' ^ van. & Cuban, tanquam ad tenementa fua 

* prasdidt fpeftan. & pcrtineli. praedift. lamen 

* dcfcndens/ to deprive him of bis faid Com- 

mon^ 
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mon, had ihclofed, per qusd^ tSc. Upon Not 
guilcy pleaded, the Plaintiff had a Verdi(St ; 
but upon Motion in the Common Pleas^ Judg- 
ment was arrcfted. Upon this, the Plaintiff 
brought a Writ of Error in B. R. and that 
Judgment was reverfed: ift. It was agreed 
in tbis Cafe, that a Man cannot be a Copy- 
holder, nor an Eftatc be a Copyhold Eftate, 
tho' it be held per Copiam Roluhrum fcf fecun-- 
,dum conJuetuMnem Manerii^ unlefs it be alfo 
ad voluntatem Domini \ and the Chief Juftice In pleading 
faid, the great Difference between Copyholds Copyhold it 

and cuftotnary Freeholds which pafs by Surren- f T""*"^ 
, L i_ i^ t_ ij • • L T^ T to (hew the 

der IS, that the Copyholder is in by Demife Grant of thd 

from the Lord •, but in the Cafe of cuftomary Lord; incu- 
Freeholds,* the Lord is only an Inftrqment ; and ftomaiy Free- 
that in pleading a Title to a Copyhold Eftatc, J^JJ'J^^^^" 
it is fufficicnt to fliew a Grant from' the Lord \ Surrenderor 
but in the other Cafe it is not enough to (hew, maft be 
that the Lord granted if, or that A. furrcnder- ihcwn. 
cd to the Lord, and he granted^ but it muft 
be (hewn- that the Surrenderor was ieifed in 
Fee and furrendered to the Lord, and he grant- 
ed, fcfc. 2dly, It was agreed, Ttiat if this 
Eftate muft be taken to be Freeholds, the Judg- 
ment of the Common Pleas was rigntly given : 
,For then the Plaintiff being feifed of a Free- 
hold Eftate, to make a Title to the Common, 
(hould have prefer ibed, that he and all thofc 
whofe Eftate he had, have Time out of Miad 
had, &^. and cannot make^a Title by Cuftom, 
according to i Cro. 418. And here the Court 
admitted the Cafe of Ikrne and Ca^ford^ and 
faid. That though the Plaintiff in Poffeffory Vcrdia will 
Anions may declare upon his Poffcffion with- ^5.^^^*^*^ 
out fetting out a Title ; yet if he undertakes j^ewV tho' 
to fct out a Title, and (hew* a bad one, the u need not 

Vcrdi£t have been 
Ihcwn. . 
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Vcrdift ^nttot aire that Vide i Cro. 418. 
2 Cr$. 315. 2 Saund. 136, 186. i A<bi. 294. 
But the Couft held. That now rfter Vcrdia, 
this Eftaic of rhc PlaintifF muft be taken to be 
11 Copyhold Bftate, iind not a Freehold Eftate, 
becaufe it is both laid and fbund, that the 
Tenements were Parcel of the Manor, and that 
by Cuftom, the Plaintiff »/ Hnens €ufiumar. has 
Conamon ; all which is utterly impoffible, un- 
lefs the Tenement was Copyhold, *and. there- 
fore «nuft be feppofed fucb, though the Words 
ad '^oluntattm Demini were omitted, compar- 
ing it .to the Cafe of Debt for Rent by an 
Affjgnec of a Reverfion, who (hews -no At- 
tornmerrt, and has a Verdift, and the Cufc in 
I Sid. 218. Upon this Foot the whole Court 
iield. That though a Title, which could not be 
good, could never be aided by a Verdid: ; yet 
a Tide in a Declaration which ^as only im- 
perfeflly fct forth, and where the Want of 
fomewhat omitted might be fupplied by In- 
tendment, was cured by Verdift : And fcerc- 
ifpon, fuppofi#g this to be a Copyhold Eftate, 
Vcrdia aids there arofe thefc Objeiftions: i ft. That the 
a Title defec- Cuftom was not ailed ged exprtfly, quod infra 
tively fct tnanerium 'fr^diSi. talis habetur (S a tempore, 

bad one. ^^* ^^ i^^^ ^^^ ^Pfi P^^ tonfuetudinem ha- 
here debeat^ which does not affirm a Cuftom, 
but fuppofe it. Vide 4 Co. 31. b. Vaug. 251, 
253. 2 Cro. 185. Co. Ent. 123. ^. R^. 627. 
2dly, That they ought not to claim Common 
tanquam ad tenementa fmfpeSan. Of pertinent. 
for it is annexed to the Eftate and not to the 
Land; the Reafon is becaufe the Eftate grew 
by Cuftom, and fo did the Common as Pare 
thereof, or rathet a Privilege annexed thereto. 
Vide 2 Cro. 253. 2 Brownl. Entr. ^6. If a 

Copyholder 
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Copyholder purchafe the Freehold of his Co- 
pyhold^ his Common is gone. As to the firft 
Objeftion the Court held, that it was but a 
, dcfeftive Title, and there was Room enough 
ro induce a Proof of the Cullom i and it was 
only an Informality of laying the Cuftom, Diverfity bc- 
which is cured by the Vcrdift. As to the fc- tween Coin, 
cund Objedtion the Chief Juftjce ^took this?J°"^^^Hg- 
DifFerence, tnz. Where a Copyholder claims e^J^^ j^J^^j^ 
Common in the Waftes of a Manor, it proper- the Laad. 
ly and ftrijftly belongs to his Eftare ; and if he 
enfrauchife his Copyhold, in that Cafe his Com- 
mon is loft; but where he claims it out of 
the Manor, it belongs to the Land, and not to 
theEftatc J and if he ehfranchife the Eftate, the 
Common continues: But all the Precedents of 
Common arc, tanqiiam ad tenementa fua fpectan*. 
9 Co, 113. Co. Ent. 9. Dyer 363. b. i Saund. 
349. 2 Kaund. 321. Co. Ent. 574. IVinch Ent. 
931, 1026, 1027, iiii. Hern. Si. Brown\ 
Red. 428, 430. And the Chief Juft ice thought, 
that fioce the Pleadings were fo, the Common 
might he faid to belong to the Copyhold Tene- 
ment, fince it belonged to the Copyhold Eftare; 
for that which belongs to the Eliate belongs to the 
Teaetncnt^ and the Judgment was revcrled after 
great Deliberation. V. i L«/. 126. the Report of 
the Judgnaent of the Common Pleas. Salk. 364. 

Upon a Writ of Enquiry, cither on Demur- There mull be 
rer or Judgment by Default, executed the laft four Days be- 
Day of a Term, the Plaintiff may enter Judg- ^^^^" ^^« 
ment the 5th Day after, and not before: So J[^™^ 
where there is a Verdift, there muft be four ^^^^ ' 

Days bet wen the Verdift and the Judgment 5 ^l^ between 
not that in all Cafes there can be a Motion in ^ ^^^0?"^ 
Arreft, as iti the principal Cafe, where the Enquiry and 
Verdift or Inqueft is the laft Day of the Term 5 entrirg the 
but ftill there may be a Writ of Error, and this J"<^gaicnt, 

Vol. L Z . Time\ 
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where the Dijiringas or Jurata are right, and 
the Amendment docs noc aher the Point in If- 
fue, the Nifi prius Roll may be amended by 
the Plea-roll. So it was in the Bifhop of Jf^ar- 
cefter*s Cafe, and there the Dijiringas and Jurata 
were right. 2 Cro. 353. Vyer 260. Hut. 81. 
I Cro. gg6. But here neither Dijlrfngas nor 
Jurata are right. The Day appointed for the 
i^ifi prius is impoflTible; and the Judge's Au- 
thority is confined to the Day. And where a 
Judge's Authority is confined to a Day, his Trial 
at another Day muft be without Authority. 
SaUald 48, 49. 

Brook vcrius Ellis, Paf. 5 fP". ^ M. B. R. 
U'pftn a Devajlavit fuggcftcd againft both Exe- 
cutors, viz. A. and B. the Writ was to the 
Sheriff to inquire of a Wafting by both; the 
Sheriff returned a Devajlavit as to A. but faid 
nothing as to B. This being afligned fqr Error, 
after Judgment upon a Verdid, was held to be 
aided by the Verdifl, being biit an infufficient 
Return or Mifreturn, by reafon of the Omiffion ; 
otherwifeif noReturnatall. F.^Cro.^^y. ^Co. 
Si. Noy yi. Cro. Car. 295,312. Salkeld ^6^. 

When a VerdiSf is found there can be no^ 
. thing added to it, or taken from it ; but as it 
is found, fo the Court muft judge of it, and 
whatever is found in a Verdidt, whereupon the 
Court can give any Judgment, niuft be pofi- 
tively found, not ambiguoufly ; for if the Jury 
doubt, the Court can never refolvc the Mat- 
ter of Fadit : And Shower held, That if the Jury 
do find pofitively the Matter of Argument, 
and do not make the Conclufion de faSto, the 
Court (hall rejefl: the Matter of Argument, and' 
give Judgment to the contrary : And for this 
cited Cro. Car. 549. Crifp and Pratf^ Cafe, 
'where Iflue bein^^Joined upon a Fraud, it was 
4 adjudged 
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adjudged there. That though there be never fo 
many Circumftanccs of a Fraud found, unlcfs 
the Jury find it to be a Fraud, the Court (hall 
adjudge it to be none. Shower 539. 

Peacly verfus Harrifon^ "Trin. 9 /F. 3, C. J5. What Matter 
It is not a good Exception in Arreft of Judg- of Record 
ment, that phere is no Warrant of Attorney ^dv^^iS rf 
filed, tho* that be Matter of Rccbrd, and may jj, Arreft of 
bcafligned for Error. The Reafon is, becaufe tho' Judgment, and 
it be a Matter of Record, yet it is not of that Re- what not. 
cord before the Court, but of another. Salk. 77. 

Anonymus^ Paf. ii PF. $. B.R. Indidment If the Di- 
in B. R. for a Mifdemeanor, was tried three/'^'^^^bere- 
Days before the End of the Term, and Judg- |S'^^^,^^^^^^ 
ment was entered the fame Term ; fo that the ^jj^^g j^appg^ 
Defendant had not four Days to move in Ar- not to be four 
reft ctf Judgment. And the Queftion was. Pays between 
Whether this Entry of the Judgment was re- IIJ^e^^^"^ 
gular, and whether it fhould not have been She Term! yet 
ftayed till the -Term following? Et per Holt, judgment 
C, J. If there be four Days and more between fhall be enter- 
the Trial and the End of the Term, Judgment «^ AatTcrm, 
ought not to be entered within thj four Days ^ 
but if the Diftringas be returnable within the 
Term, and the Party is tried #ithin two or 
three Days before the End of the Term, the 
Judgment (hall be entered that Term, tho* 
there be not four Days to move in Arreft of 
Judgtnent ; fo it was fettled in the Cafe of 
JCnox and Levarr, upon a Conference betweea 
Scrogs C. J. and Sir JVillUfA Jones Attorney Ge- 
neral, contrary to the Report of Sir S^ww/.^/?r0r. 

* Arreft of Judgment is either for Matter Two Way* , 
« intrinfick, tha; is, fuch as appears by the of taking 

* Record itfclf, which will render the Judgment f^^^^^l^ 

♦ erroneous, and reverfible 5 or extrinfick, /. e. judgment. 

• fome foreign Matter fuggefted to the Court, 
^ which proves the Writ is abated, for it is 

* not 
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* not enough that it proves the Writ is only a- 
« bateable : The old Courfc of taking Advan- 

* tage in Arrcft of Judgment was thus : The 

* Party after a general Vcrdift, having a Day 

* in Court, (for fo he has as to Matters of 
' Law, tho* not of Fa6l) did affign his Excep- 

* tions in Arrcft of Judgment by Way of Plea; 

* and it was called Pleading in Arrcfft of Judg- 

* ment. This differed from moving in Ar- 

* reft of Judgment^ which was done by one as 

* Amicus CurUy where the Party was out of 

* Court. Vide Co. Entr. 295. i. the Manner of 

* doing it*. Fide z Ro. y 16. g E, 11. a. 4 H. 
7. 9. 5 H. 7. 23. Raji. 107. Salk'eld. 77, 78. 

The Courfc ^^ '5 againft the antient Courfc of the Court 
of moving in to make a Rule <o ftay Judgment, unlefs the 
Arreft of Pojiea be brought in v but the Court, if there 
Judgment, j^ probable Caufc fhewn, will order the Poftea 
to be brought in. Es per Cur\ If one moves 
in Arreft of Judgment, he ought to give No- 
tice to the Clerk in Court of the other Side ; 
but the better Way is U) give a Rule upon the 
Poftea for bringing it into Court, for that is a 
Notice of iffelf. IFood vcrfus Shepbard, 7. 2 
/inn. B.R. Sfilkeld yS. 
Where a Di- Deerly verfus the Dutchck of Mazarine^ Hill. 
vorcc fliall be 8 ^.3. B. R. JJfumpftt for Wages and Money 
intended after lent ; on Non Ajjiimpjit^ the Defendant proved 
Verdia. ^g ^^ married, and her Hufband alive in 
France: The Jury found for the Plaintiff; upon 
"which, as a Verdift againft Evidence, (he mo- 
ved for a new Trial; but it was denied ; for it 
fhall be intended (he was divorced. Salk. 116. 
Want of A- Indorfee declared on a Bill of Exchange 
verment aided againft the Drawer ; and the Bill was. Pray 
by the Vcr- pay this my firft Bill of Exchange^ n^ fecond and 
dift. third not being paid ; and the Indorfcment was 

fct out in this Manner, that the Drawee in^ 

dorfavii 
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dorfavit fuper-bilkm illam^ content, hilU illius 
folvend. to the Plaintift*, without (hewing that 
ic was fubfcribcd. On N&n Affumpjity and Ver- 
di6l pro'^er, Ic was objefted in Arrcft of 
Judgment, that there was no Averment, that 
the fccond and third Bill was not paid, which 
IS a Condition precedent: Sed mn allocatur. 
Et per Cur\ That muft be intended, for the 
Plaintiff could not orherwife have had a Ver- 
dift : And for the fame Rcafon alfo, the In- 
dorfement, which was likewife excepted againft 
as fet forth in the Declaration, was held good, 
being aided by the Verdid ; the Court compa- 
ring it to an Action of Debt by an Affignee • 
of a Reverfion, without (hewing an Attornment, 
which on Non debet i$ aided by Verdift ; for 
if the Indorfement be necefTary to transfer the 
Bill, fo is (he Attornment to pafs the Rever- 
fion. Ergo^ as the Attornment (hall be fup- 
plied by the Jury's finding Debet^ fo (hall the 
Indorfement by their finding AJfumpfit. Eaft 
V. EffingtoHy M. I. Ann. B. R. Salkeld 130. 

Aftion on a promi(rory Note againft the fe- Want of A. 
cond Indorfor, and the Plaintiff declared with- vcrmcnt, that 
out any Averment, that the Money was de- ^^ Money 
manded of the Drawer, or the firft Indorfor. ^/'jJ^'J^^J''^' 
And this was held good upon Motion in Arreft Drawer, no 
of Judgment ; for the Indorfor charges himfclf Caufe for 
in the fame Manner as if he had originally drawn arrefting 
the Bill. Harry verfus Petit, T. 9 Ann. B. R. J«<igmcnt. 
Salkeld 133. 

The Defendant was indifted before Juft ices c^r/zVar/ not 
of the Peace, and pleaded Not guilty 5 and af- to be ferved 
tcr the Jury were gone out to confider of^^^" ^^^ J"**)^ 
their Verdift, he delivered in a Certiorari ; and ^^°^"' 
the Juftices returned the Verdift /; and it was 
held well •, for it cannot be delivered afief the 
Jury is fvvgrn. Rex verfus Nortb, H. 8 fK s^ 

B. R, 



